
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE
__________________________________________

)
PAULA GERBER, )

)
Plaintiff, )

)
v. ) C.A. No. ______________

)
AIDA M. ALVAREZ, JAMES W. BREYER, )
M. MICHELE BURNS, JAMES I. CASH, JR., )
ROGER C. CORBETT, DOUGLAS N. DAFT, )
MICHAEL T. DUKE, GREGORY B. PENNER, )
STEVEN S. REINEMUND, H. LEE SCOTT, JR., )
ARNE M. SORENSON, JIM C. WALTON, )
S. ROBSON WALTON, CHRISTOPHER J. )
WILLIAMS, LINDA S. WOLF, THOMAS M. )
COUGHLIN, DAVID D. GLASS, ROLAND A. )
HERNANDEZ, JOHN D. OPIE, J. PAUL )
REASON, JACK C. SHEWMAKER, JOSE H. )
VILLARREAL, EDUARDO CASTRO-WRIGHT, )
THOMAS A. MARS, JOSE LUIS )
RODRIGUEZMACEDO RIVERA, and )
EDUARDO F. SOLORZANO MORALES, )

)
Defendants, )

)
and )

)
WAL-MART STORES, INC., a Delaware )
Corporation, )

)
Nominal Defendant. )

__________________________________________)

VERIFIED SHAREHOLDER DERIVATIVE COMPLAINT

This is a verified shareholder derivative action brought by plaintiff Paula Gerber

(“Plaintiff”) for the benefit of nominal defendant Wal-Mart Stores, Inc. (“Wal-Mart” or the 

“Company”) against certain current or former members of Wal-Mart’s board of directors (the 

“Board”) and certain Wal-Mart executives (collectively “Defendants”) for breaches of their 

fiduciary duties owed to Wal-Mart and its shareholders.  Defendants breached their fiduciary 
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duties by causing and/or allowing Wal-Mart and its employees to engage in the systematic 

practice of bribing foreign officials in Mexico to obtain construction permits in violation of the 

Foreign Corrupt Practices Act (“FCPA”), and by curtailing and covering up an investigation into 

the bribery practices.  The allegations in this shareholder derivative complaint (“Complaint”) are 

made upon Plaintiff’s personal knowledge as to herself and her own acts, and upon information 

and belief as to all other matters, based upon, among other things, the investigation by counsel 

retained by Plaintiff, including a review of publicly available information, Securities and 

Exchange Commission (“SEC”) filings by Wal-Mart, media reports about Wal-Mart, and 

Company reports. 

I. INTRODUCTION

1. Wal-Mart, which had mainly operated retail stores in the United States, began operations 

in Mexico in 1991, with the opening of a Sam’s Club.  During the two decades since, Walmart 

de México (“WalMex”) has experienced tremendous growth.  As of February 29, 2012, Wal-

Mart owned 2,099 stores in Mexico and employed approximately 200,000 people in the country.  

One in five Wal-Mart stores today is in Mexico, making WalMex a significant success story.

2. Wal-Mart’s rapid expansion in Mexico was the product of illegal actions.  For years, 

Wal-Mart engaged in a wide-ranging practice of bribing foreign officials in Mexico in order to 

secure zoning approvals, reductions in environmental impact fees and the allegiance of 

neighborhood leaders, in an effort to build so fast that competitors could not keep up.1

3. Though an initial internal investigation unearthed evidence of widespread bribery, with a 

paper trail of more than $24 million in suspect payments, about which WalMex’s top executives 

1 See David Barstow, “Vast Mexico Bribery Case Hushed Up by Wal-Mart After Top-
Level Struggle,” The New York Times (April 21, 2012), available at:
http://www.nytimes.com/2012/04/22/business/at-wal-mart-in-mexico-a-bribe-inquiry-
silenced.html (last visited April 23, 2012) (“New York Times Report”). 
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had extensive knowledge, when it was recommended that Wal-Mart expand the investigation, the 

Defendants instead halted it and held no one accountable.

4. Shockingly, WalMex’s chief executive at the peak of the bribery scheme was promoted 

to President and CEO of Wal-Mart Stores USA and is now vice chairman of Wal-Mart.

5. Defendants’ conduct represents a breach of Defendants’ fiduciary duties that caused 

significant harm to the Company and for which they must be held accountable. 

6. As explained herein and will be shown at trial, the criminal bribery conduct was 

affirmatively adopted as Wal-Mart’s business strategy, and there is the suggestion in press 

reports that Wal-Mart is using the same conduct in China. 

7. As a result of the Defendants’ actions, the Company has already suffered, and will 

continue to suffer, substantial financial damage.  The Company’s goodwill and reputation has 

also been damaged by the Defendants’ actions.  The Company will now likely have to spend 

hundreds of millions of dollars on investigations into the bribery scheme and cover-up, and may 

have to pay substantial government fines.  Investigations by the United States Department of 

Justice (“DOJ”) and the SEC could result in criminal indictments and/or civil enforcement 

actions, either of which could impair the Company.  In addition, Mexican authorities have 

initiated their own investigation into the bribery scheme.  Media reports suggest that fines could 

be as high as $4.5 billion.

8. Since the Company remains under the control and/or influence of many of the primary 

wrongdoers who: (1) have substantial conflicts, and/or (2) may be implicated in the commission 

of the wrongful conduct alleged herein, Wal-Mart is unable to protect itself or remedy the 

wrongs inflicted upon it.  Accordingly, this derivative action must be brought and vigorously 

prosecuted to protect and vindicate the rights of Wal-Mart, as any demand would be futile. 
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9. This action seeks restitution to Wal-Mart for the bribery of foreign officials in Mexico in 

contravention to the FCPA, and for the costs and expenses that will be paid by the Company as a 

result of Defendants’ wrongdoing.  This action also seeks to enjoin Defendants from future 

violations of their fiduciary duties.  

II. THE PARTIES

A. Plaintiff 

10. Plaintiff, Paula Gerber, is a current shareholder of the Company, was a shareholder at the 

time of the misconduct complained of herein, and intends to continue to hold Wal-Mart shares at 

least through the resolution of this action. 

B. The Nominal Corporate Defendant

11. Nominal defendant Wal-Mart Stores, Inc., a Delaware corporation with headquarters 

located in Bentonville, Arkansas, is a multinational retailer.  Wal-Mart securities are registered 

with the SEC under Section 12(b) of the Exchange Act and its common stock trades on the New 

York Stock Exchange under the symbol “WMT.” Wal-Mart serves customers and members 

more than 200 million times per week at over 10,000 retail outlets under 69 different banners in 

27 countries. Wal-Mart has more than 2 million employees worldwide and had fiscal year 2012 

sales of approximately $444 billion.  Wal-Mart’s website professes that the Company is “known 

for [its] unique corporate culture. Sam Walton built [Wal-Mart’s] business on values and 

morals. Those rules and customs have helped [Wal-Mart] become one of the world’s most 

admired companies.”

12. Wal-Mart conducts its operations in Mexico through Walmart de México and Central 

America.  WalMex started as a joint venture with Cifra in 1991, making Mexico the first country 

in Wal-Mart’s International division.  In 1997, Wal-Mart acquired a majority of Cifra, and in 

February 2000, the Cifra name officially changed to Walmart de México.  WalMex’s 
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headquarters are located in Mexico City.  Its current president and CEO is Scot Rank. As of 

February 29, 2012, Wal-Mart had 2,099 outlets employing approximately 200,000 associates in 

Mexico.

C. The Board of Directors

13. Wal-Mart’s Board maintains several standing committees on which its directors serve. 

These standing committees include the Audit Committee; the Compensation, Nominating and 

Governance Committee; the Executive Committee; the Global Compensation Committee; the 

Strategic Planning and Finance Committee; and the Technology and eCommerce Committee.

14. Defendant Aida M. Alvarez (“Alvarez”) has served as a director of the Company since 

2006.  She currently serves as a member of the Audit Committee.  Her total director 

compensation for fiscal 2012 was $234,985.

15. Defendant James W. Breyer (“Breyer”) has served as a director of the Company since 

2001.  He currently serves as a member of the Strategic Planning and Finance Committee and the 

Technology and eCommerce Committee.  His total director compensation for fiscal 2012 was 

$261,523.

16. Defendant M. Michele Burns (“Burns”) has served as a director of the Company since 

2003.  She currently serves as the chairperson of the Strategic Planning and Finance Committee.  

Her total director compensation for fiscal 2012 was $256,256.

17. Defendant James I. Cash, Jr. (“Cash”) has served as a director of the Company since 

2006.  He currently serves as a member of the Audit Committee and the Technology and 

eCommerce Committee.  His total director compensation for fiscal 2012 was $244,825.

18. Defendant Roger C. Corbett (“Corbett”) has served as a director of the Company since 

2006.  He currently serves as a member of the Strategic Planning and Finance Committee.  His 

total director compensation for fiscal 2012 was $288,251.
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19. Defendant Douglas N. Daft (“Daft”) has served as a director of the Company since 2005.  

He currently serves as a member of the Compensation, Nominating and Governance Committee.

His total director compensation for fiscal 2012 was $241,575.

20. Defendant Michael T. Duke (“Duke”) has served as a director of the Company since 

2008.  Duke is the President and CEO of Wal-Mart and has served in that position since 

February 1, 2009.  Since joining the Company in July 1995, he held other positions, including 

Vice Chairman with responsibility for Walmart International beginning in September 2005 and 

Executive Vice President and President and CEO of Walmart US beginning in April 2003.  He 

currently serves as the chairperson of the Executive Committee and the Global Compensation

Committee.  His total compensation for fiscal 2012 was $18,131,738.

21. Defendant Gregory B. Penner (“Penner”) has served as a director of the Company since 

2008.  From 2002 to 2005, he served as Wal-Mart’s Senior Vice President and CFO – Japan.  

Before serving in that role, Penner held the position of Senior Vice President of Finance and 

Strategy for Walmart.com.  He currently serves as a member of the Global Compensation 

Committee and as the chairperson of the Technology and eCommerce Committee.  His total 

director compensation for fiscal 2012 was $255,177.  Penner is the son-in-law of defendant S. 

Robson Walton.

22. Defendant Steven S. Reinemund (“Reinemund”) has served as a director of the Company 

since 2010.  He currently serves as a member of the Compensation, Nominating and Governance 

Committee.  His total director compensation for fiscal 2012 was $234,985.

23. Defendant H. Lee Scott, Jr. (“Scott”) has served as a director of the Company since 1999.  

Scott was Wal-Mart’s President and CEO from January 2000 through January 31, 2009.  Scott 

served as an Executive Officer of Wal-Mart and as the Chairman of the Executive Committee 

until January 31, 2011.  Since joining the Company in September 1979, he held other positions 
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with Wal-Mart, including Vice Chairman and Chief Operating Officer from January 1999 to 

January 2000, and Executive Vice President and President and CEO, Walmart US from January 

1998 to January 1999.  He currently serves as a member of the Strategic Planning and Finance 

Committee.  His total director compensation for fiscal 2012 was $229,819.

24. Defendant Arne M. Sorenson (“Sorenson”) has served as a director of the Company since 

2008.  He currently serves as a member of the Audit Committee.  His total director compensation 

for fiscal 2012 was $234,985.

25. Defendant Jim C. Walton (“Jim Walton”) has served as a director of the Company since 

2005.  He currently serves as a member of the Strategic Planning and Finance Committee.  His 

total director compensation for fiscal 2012 was $235,424.  Jim Walton is the brother of 

defendant S. Robson Walton.

26. Defendant S. Robson Walton (“Rob Walton”) has served as a director of the Company 

since 1978.  Rob Walton has been the Chairman of Wal-Mart since 1992.  He joined the 

Company in 1969 and, prior to becoming Chairman, held a variety of positions with the 

Company, including Senior Vice President, Corporate Secretary, General Counsel and Vice 

Chairman.  He currently serves as a member of the Executive Committee and the Global 

Compensation Committee.  Rob Walton is the brother of defendant Jim Walton.

27. Defendant Christopher J. Williams (“Williams”) has served as a director of the Company 

since 2004.  He currently serves as the chairperson of the Audit Committee and as a member of 

the Executive Committee.  His total director compensation for fiscal 2012 was $276,433.

28. Defendant Linda S. Wolf (“Wolf”) has served as a director of the Company since 2005.  

She currently serves as the chairperson of the Compensation, Nominating and Governance 

Committee and as a member of the Technology and eCommerce Committee.  Her total director 

compensation for fiscal 2012 was $269,616.
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29. Defendants Alvarez, Breyer, Burns, Cash, Corbett, Daft, Duke, Penner, Reinemund,

Scott, Sorenson, Jim Walton, Rob Walton, Williams and Wolf comprise the current directors on 

the Board, and are collectively referred to as the “Director Defendants.” 

D. Former Directors

30. Defendant Thomas M. Coughlin (“Coughlin”) served as a director of the Company from 

2001 to 2005.  Coughlin was Vice Chairman of the Board from 2003 to 2005.  He held various 

positions with Wal-Mart beginning in 1978, including Executive Vice President and Vice 

Chairman of Wal-Mart Stores, Inc. (USA) from April 2003 to June 2003, Executive Vice 

President and President and Chief Executive Officer of Wal-Mart Stores Division and SAM’S 

CLUB USA from 2002 to 2003, Executive Vice President and President and Chief Executive 

Officer, Wal-Mart Stores Division, from 1999 to 2002, and Executive Vice President and Chief 

Operating Officer, Wal-Mart Stores Division, from 1998 to 1999.  In fiscal 2005, he served as a 

member of the Executive Committee and the Strategic Planning and Finance Committee.

31. Defendant David D. Glass (“Glass”) served as a director of the Company from 1977 to 

2009.  Glass was Wal-Mart’s President and CEO from January 1988 to January 2000.  In fiscal 

2006, he served as the chairperson of the Executive Committee, a position he had held since 

2000.  In fiscal 2006, he also served as a member of the Stock Option Committee. 

32. Defendant Roland A. Hernandez (“Hernandez”) served as a director of the Company 

from 1998 to 2008.  In fiscal 2006, he served as the chairperson of the Audit Committee.  His 

total director compensation for fiscal 2006 was $231,788.

33. Defendant John D. Opie (“Opie”) served as a director of the Company from 2003 to 

2006.  In fiscal 2006, he served as a member of the Compensation, Nominating and Governance 

Committee.  His total director compensation for fiscal 2006 was $200,013.
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34. Defendant J. Paul Reason (“Reason”) served as a director of the Company from 2001 to 

2006.  In fiscal 2006, he served as a member of the Audit Committee.  His total director 

compensation for fiscal 2006 was $205,752.

35. Defendant Jack C. Shewmaker (“Shewmaker”) served as a director of the Company from 

1977 to 2008.  He was a Wal-Mart executive until 1988.  In fiscal 2006, he served as a member 

of the Strategic Planning and Finance Committee.  His total director compensation for fiscal 

2006 was $201,578.

36. Defendant José H. Villarreal (“Villarreal”) served as a director of the Company from 

1998 to 2006.  In fiscal 2006, he served as the chairperson of the Compensation, Nominating and 

Governance Committee.  His total director compensation for fiscal 2006 was $218,812.

37. Defendants Coughlin, Glass, Hernandez, Opie, Reason, Shewmaker and Villarreal are 

collectively referred to as the “Former Director Defendants.”

E. Senior Executives 

38. As detailed below, some of Wal-Mart’s senior management were directly involved with 

the bribery in Mexico or notified of the bribery in Mexico and failed to act.  Additionally, several 

top executives at WalMex were complicit in the bribery scheme.

39. Defendant Eduardo Castro-Wright (“Castro”) is a former Chief Executive of WalMex.  

Castro was identified by a former executive as the driving force behind years of bribery.  He was 

promoted to Executive Vice President of the Company and President and CEO of Wal-Mart 

Stores USA in September 2005 and is now vice chairman of Wal-Mart.

40. Defendant Michael T. Duke (“Duke”), Wal-Mart’s current Chief Executive, was vice 

chairman of the Company, with responsibility for Walmart International from 2005 to February 

2009.  On October 15, 2006, a top Wal-Mart lawyer wrote to Duke giving a detailed description 
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of a former executive’s WalMex allegations, noting that Duke would “want to read this.”  Duke 

visited Mexico City during the investigation.  Duke is also named as a Director Defendant.

41. Defendant Thomas A. Mars (“Mars”) was Wal-Mart’s general counsel from 2002 to 

2009, as such, he served as the company’s chief legal officer.  He is currently executive vice 

president and chief administrative officer for Walmart U.S. Mars received detailed memos from 

the general counsel of Wal-Mart International regarding the bribery of foreign officials.  Mars 

was present at the February 3, 2006, meeting where Wal-Mart management decided whether the 

investigation should go forward and worked on the “modified protocol” for internal 

investigations.

42. Defendant José Luis Rodríguezmacedo Rivera (“Rodríguezmacedo”) was the general 

counsel of WalMex.  He was senior vice president for legal, ethics and compliance at WalMex 

until he was reassigned on April 20, 2012.

43. Defendant H. Lee Scott Jr. (“Scott”) was Wal-Mart’s President and CEO from January 

2000 through January 31, 2009.  Scott rebuked internal investigators for being overly aggressive.  

Scott called for the February 3, 2006, meeting where Wal-Mart management decided whether the 

investigation should go forward and ordered the “modified protocol” for internal investigations.  

Scott is also named as a Director Defendant.

44. Defendant Eduardo F. Solórzano Morales (“Solórzano”) was the chief executive of 

WalMex after Castro’s promotion.  Solórzano attempted to impede the bribery investigation.

45. Defendants Castro, Duke, Mars, Rodríguezmacedo, Scott, and Solórzano are collectively 

referred to as the “Executive Defendants.”

46. The Director Defendants, the Former Director Defendants and the Executive Defendants 

are collectively referred to as “Defendants.” 
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III. FACTUAL BACKGROUND

A. The Specific Fiduciary Duties of Wal-Mart’s Management and Board

47. Under Delaware law, Wal-Mart’s senior management and directors on the Board have 

fiduciary duties to the Company and its shareholders, including the duties of loyalty and care.  In 

addition, Wal-Mart’s corporate documents (such as the “Walmart Statement of Ethics”) 

expressly detail the requirements of the Board’s duties, requiring, among other things, that the 

Board must “[n]ever cover up or ignore any ethical conduct problem.  Address the matter in a 

timely manner and seek guidance if necessary.”

48. To implement this philosophy, the Company maintains, and directors are obligated to 

follow, formal “Corporate Governance Guidelines,” which are articulated by the Compensation, 

Nominating and Governance Committee of the Board.  The Corporate Governance Guidelines 

place ultimate decision-making authority for the Company with the Board and explicitly require 

and establish mechanisms for the Board to be continuously informed with respect to the 

Company’s important business affairs. As stated in the Corporate Governance Guidelines:

The specific duties and responsibilities of the Board will include, among other 
things, overseeing the management of the business and affairs of the Company; 
… reviewing and, where appropriate, approving the business plans, major 
strategies and financial objectives of the Company; evaluating Board processes 
and performance and the overall effectiveness of the Board; evaluating the 
performance of the Company and of senior management; … reviewing 

compliance with applicable laws and regulations and adopting policies of 

corporate conduct to assure compliance with applicable laws and regulations

and to assure maintenance of necessary accounting, financial, and other controls; 
and showing, through its actions, its awareness that the Company’s long-term 
success depends upon its strong relationship with its customers, associates, 
suppliers and the communities, including the global community, in which it 
operates.

(Emphasis added.)
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49. According to the Audit Committee’s Charter, a core responsibility of the Audit 

Committee is to “assist the Board in monitoring…the compliance by the Company with legal and 

regulatory requirements.”

50. The Compensation, Nominating and Governance Committee is also specifically charged 

with “assist[ing] the Board in the implementation of sound corporate governance principles and 

practices.”

51. Defendants’ misconduct related to bribing foreign officials in violation of the Foreign 

Corrupt Practices Act, the subsequent cover-up, and consciously failing to monitor for such 

conduct is completely inconsistent with the fiduciary duties that all Wal-Mart directors and 

senior management undertake as a condition to accepting their positions with the Company.

B. Wal-Mart’s Practice of Bribing Foreign Officials In Violation of the Foreign 

Corrupt Practices Act 

52. The anti-bribery provisions of the FCPA make it unlawful to make a payment to a foreign 

official for purposes “influencing any act or decision of such foreign official in his official 

capacity….” The statute defines foreign official as: “any officer or employee of a foreign 

government or any department, agency, or instrumentality thereof, or of a public international 

organization, or any person acting in an official capacity for or on behalf of any such government 

or department, agency, or instrumentality, or for or on behalf of any such public international 

organization.” 15 U.S.C. § 78dd-1.

53. The FCPA, including its anti-bribery provisions, applied to Wal-Mart’s overseas 

business.

54. In 2004, at the urging of Maritza I. Munich (“Munich”), then general counsel of Wal-

Mart International, the Wal-Mart Board adopted an anti-corruption policy that prohibited all 

employees from “offering anything of value to a government official on behalf of Wal-Mart.” 
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The policy required every employee to report the first sign of corruption, and it bound Wal-

Mart’s agents to the same exacting standards.

55. Additionally, the vigorous enforcement of the FCPA has been a well-publicized, top 

priority for the U.S. Government since its enactment into law by Congress in 1977. Since the 

terrorist attacks of September 11, 2001, the SEC and DOJ’s enforcement of the FCPA has only 

intensified. SEC and DOJ enforcement actions, large FCPA settlements and countless media

reports in the financial press regarding the FCPA, all alerted Defendants to the importance of, 

and need to secure, Wal-Mart’s full compliance with the FCPA.

56. Section 307 of the Sarbanes-Oxley Act of 2002 required the SEC to adopt minimum 

standards of professional conduct for attorneys at companies that issue securities.  Under the 

standards prescribed, an attorney that has evidence of a material violation of law must report that 

evidence “up-the-ladder” to the chief legal counsel or chief executive officer at the company.  If 

those individuals do not respond appropriately to the evidence, the attorney must report the 

evidence to the audit committee, another committee of independent directors, or the full board of 

directors.

C. Wal-Mart’s Payment of Bribes to Foreign Officials In Mexico Comes to 

Light

57. On April 21, 2012, The New York Times published an article exposing WalMex’s 

campaign of bribery that was orchestrated to win market dominance in Mexico, as well as to 

procure confidential information and eliminate fines.  As described by Sergio Cicero Zapata

(“Cicero”), a former WalMex executive in the real estate department, and as corroborated by 

others and by documents, WalMex paid bribes to obtain permits in virtually every corner of 

Mexico in order to secure zoning approvals, reductions in environmental impact fees and the 

allegiance of neighborhood leaders.  WalMex targeted mayors and city council members, 
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obscure urban planners, and low-level bureaucrats who issued permits – anyone with the power 

to thwart Wal-Mart’s growth.

58. On September 21, 2005, Cicero emailed Munich, then general counsel of Wal-Mart 

International, to come forward about irregularities at the highest levels of WalMex.  In response, 

Munich hired a prominent Mexico City attorney to debrief Cicero.  Cicero and the attorney met 

three times in October 2005, with Munich travelling from Bentonville to attend the third 

debriefing.

59. During these debriefings, Cicero implicated many WalMex executives – including its 

board chairman, general counsel, chief auditor and top real estate executive – in the bribery 

scheme, and described how it was also hidden in fraudulent accounting.

60. Cicero pointed to defendant Castro, WalMex’s CEO, as the person most responsible for 

the bribes.  This was not the first indication of corruption at WalMex under Castro.  A 2003, 

Kroll Inc. investigation discovered that WalMex “had systematically increased its sales by 

helping favored high-volume customers evade sales taxes.”  The investigation concluded that top 

WalMex executives “had failed to enforce their own anticorruption policies, ignored internal 

audits that raised red flags and even disregarded local press accounts asserting that Wal-Mart de 

Mexico was ‘carrying out a tax fraud.’  (The Company ultimately paid $34.3 million in back 

taxes.),” according to The New York Times. Kroll determined that WalMex’s internal audit and 

antifraud units were “ineffective.”  Yet, many of the employees implicated were not even 

questioned and some even received promotions.

61. Under Castro’s leadership, WalMex executives were under pressure to do “whatever was 

necessary” to obtain permits.  The strategy was for WalMex to build hundreds of new stores so 

fast that competitors would be left in the dust.  The bribes accelerated growth by getting zoning
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maps changed and disposing of environmental objections.  Permits that normally would have 

taken months, took only days to obtain.

62. WalMex funneled its bribes through “gestores” who took a fee to put the bribes in the 

right hands.  These gestores submitted invoices with codes known by top WalMex executives.  

The codes included the items that went beyond facilitation of permits.

63. According to Cicero, Castro and other top WalMex executives “received a detailed 

schedule of all of the payments performed,” each month.  WalMex then “purified” the bribes in 

accounting records as simple legal fees.

64. At the time of Cicero’s debriefings, Wal-Mart’s current CEO, defendant Michael T. 

Duke, was vice chairman of the Company, in charge of Wal-Mart International.  Duke was kept 

abreast of the interviews, receiving an email on October 15, 2005, with a detailed description of 

Cicero’s allegations.

D. Wal-Mart Opts Against a Thorough Investigation by an Independent Party

65. Following Cicero’s debriefing, Munich sent detailed memos to senior management at 

Wal-Mart, including defendant Mars, then general counsel of Wal-Mart; Thomas D. Hyde, then 

Wal-Mart EVP and corporate secretary; Michael Fung, then Wal-Mart’s top internal auditor; 

Craig Herkert, then Wal-Mart’s Latin America chief; and Lee Stucky, then chief administrative 

officer of Wal-Mart International.  As general counsel of Wal-Mart International, under the 

Sarbanes-Oxley Act, Munich was also responsible for reporting to the Board’s Audit Committee, 

another committee of independent directors, or the full Board, if defendant Mars did not respond 

appropriately to the evidence.  Accordingly, the Board must (or at least should) have known of 

these issues.  If the Board did not, such lack of information reflects a failure of the Company’s 

reporting systems for which the Board bears responsibility.
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66. In response, Wal-Mart initially turned to Willkie Farr & Gallagher, a law firm with 

extensive experience in Foreign Corrupt Practices Act cases (“Willkie Farr”).  Willkie Farr, 

according to the New York Times Report, “recommended the kind of independent, spare-no-

expense investigation major corporations routinely undertake when confronted with allegations 

of serious wrongdoing by top executives.”  Given the seriousness of the allegations and the

magnitude of the proposed investigation, the Board must (or at least should) have known of the 

recommendation and the wrongdoing.  If the Board did not, their failure to be involved reflects 

another failure of the Company’s reporting systems.

67. Yet, the idea of allowing Willkie Farr, a neutral party, to thoroughly investigate was 

rejected and instead there was a decision to conduct a far more limited investigation in-house, 

giving Wal-Mart’s senior management direct control over the investigation.  This decision to 

allow the proverbial fox to guard the hen house reflects an utter failure to attend to fiduciary 

obligations and another sustained failure of Wal-Mart’s reporting systems for which the Board 

bears responsibility.

68. The internal investigation was led by Ronald Halter (“Halter”), a new investigator at 

Wal-Mart, with the help of Bob Ainley (“Ainley”), a senior auditor.

69. Halter’s team started their investigation on November 12, 2005, at WalMex headquarters 

in Mexico City.  By the end of the day, they found evidence of 441 gestor payments, even 

though they had only searched back to 2003.  Significantly, the records showed payments of $8.5 

million to the two gestores named by Cicero in his debriefings.

70. Halter passed his team’s findings on to Joseph R. Lewis (“Lewis”), Wal-Mart’s director 

of corporate investigations.  Lewis alerted his boss, Kenneth H. Senser (“Senser”), Wal-Mart’s 

vice president for global security, aviation and travel, that it was “not looking good.”
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71. Halter’s team quickly confirmed that Castro and other top WalMex executives were well 

aware of the gestor payments.  A March 2004 WalMex audit that Halter’s team came across 

documented millions of dollars of gestor payments intended to facilitate new store permits.  

Halter noted that not long after the audit was completed, the auditor was fired, again reflecting a 

serious flaw in Wal-Mart’s monitoring systems.  

72. Instead of shutting down the bribery scheme defendant Rodríguezmacedo, the general 

counsel of WalMex, worried about becoming too dependent on too few gestores.  He told Cicero 

to come up with a plan to diversify the gestores used, noting that Castro wanted to “implement 

this plan as soon as possible.”2

73. The bribery did not stop with gestores, in fact it went much further.  As Halter’s team 

discovered, WalMex was making large payments directly to governments all over Mexico, to the 

tune of nearly $16 million in all between 2003 and 2005.

74. Upon the conclusion of their investigation, in December 2005, Halter and Ainley wrote 

confidential reports to Wal-Mart’s top executives.  They laid out all the evidence that 

corroborated Cicero – hundreds of gestor payments, mystery accounting codes, rewritten audits, 

evasive responses from WalMex executives, donations for permits, and evidence gestores were 

still being used.

75. Halter concluded that, “[t]here is reasonable suspicion to believe that Mexican and 

USA laws have been violated,” and that there was “no defendable explanation” for the millions 

of dollars in gestor payments.  (Emphasis added.)  This is the sort of report that would have, or at 

least should have, been sent to the Board under the requirements of the Sarbanes-Oxley Act and 

2 Rodríguezmacedo declined to comment for the New York Times Report.  On April 20, 
2012, Wal-Mart disclosed that Rodríguezmacedo had been reassigned and is no longer 
WalMex’s general counsel.
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Wal-Mart’s corporate governance documents.  To the extent it was not, the Board is once again 

to be faulted for utterly failing to ensure that appropriate reporting systems were in place.

76. Halter recommended a deeper investigation, including a reconstruction of Cicero’s 

computer history, a thorough investigation of the two main gestores, and interviews of senior 

WalMex executives.

E. Instead of Expanding the Investigation as Recommended, Defendants’ Shut 

it Down and Covered it Up

77. Despite the fact that Wal-Mart’s own investigator recommended in 2005 that Wal-Mart 

expand the bribery investigation, just the opposite was done yet again reflecting a sustained 

breakdown in the reporting systems for which Defendants were responsible.

78. In January 2006, the Company weighed whether to accept Halter’s recommendations and 

approve a full investigation.

79. Around this time, Munich wrote a memo arguing for expanding the bribery investigation, 

noting that “[t]he bribery of government officials is a criminal offense in Mexico.”  Munich was 

aware that Wal-Mart management was not responding appropriately to the evidence of the 

material violations of law and that the Sarbanes-Oxley Act required her to report to the Board’s 

Audit Committee, another committee of independent directors, or the full Board.

80. Munich resigned from Wal-Mart.  Sarbanes-Oxley allows (and in some cases requires) 

lawyers to make a “noisy” withdrawal when the lawyer has not received an appropriate response 

to a report of wrongdoing. 

81. Defendant Scott called a meeting for February 3, 2006, in order to discuss the options for 

the Mexico investigation.  Defendant Mars, among others, attended the meeting.  At the 

conclusion of the meeting, Senser and Mars were ordered to quickly develop a “modified 

protocol” for internal investigations.  Within 24 hours they came up with a new protocol that 
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gave senior Wal-Mart executives more control over internal investigations.  This included 

executives at the business units being investigated.  The new protocol enabled the investigation 

to be halted and covered-up, further evidencing the Board’s sustained failure to ensureadequate 

reporting at the Company.

82. On the same day Senser was putting the finishing touches on the new investigations 

protocol, Wal-Mart’s ethics office sent him a booklet of “best practices” for internal 

investigations.  It had been put together by lawyers and executives who supervised investigations 

at Fortune 500 companies.  “Investigations should be conducted by individuals who do not have 

any vested interest in the potential outcomes of the investigation,” it said, according to the New 

York Times Report.

83. Within days, control of the bribery investigation was given to one of its earliest targets –

defendant Rodríguezmacedo, the general counsel of WalMex who was alleged to have taken part 

in the bribery himself.  Once again, Defendants’ allowance of the proverbial fox to guard the hen 

house reflects an utter failure to exercise oversight over issues of great magnitude.

84. As Munich put it in an e-mail, “[t]he wisdom of assigning any investigative role to 

management of the business unit being investigated escapes me.”

85. On Rodríguezmacedo’s watch, the case was wrapped up in a few weeks, with little 

additional investigation.  Despite the large amount of information discovered earlier, 

Rodríguezmacedo’s report concluded that there was “no evidence or clear indication of bribes 

paid to Mexican government authorities with the purpose of wrongfully securing any licenses or 

permits.”  His report explained that his conclusion was largely based on the denials of his fellow 

executives.  He wrote that not one executive “mentioned having ordered or given bribes to 

government authorities.”
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86. Rodríguezmacedo submitted a draft of his report to Wal-Mart headquarters.  Despite the 

fact that Lewis told his superiors that he found the report “lacking,” it was good enough for Wal-

Mart, which accepted the report as the last word on the matter.  Rodríguezmacedo was told on 

May 10, 2006, to put his report “into final form, thus concluding this investigation.”

87. As a result of the Defendants’ sustained inattention to remedying the problem, none of 

WalMex’s leaders were disciplined.  In fact, Castro, was promoted to President and CEO of Wal-

Mart Stores USA and is now vice chairman of Wal-Mart.

88. The system of bribery in Mexico and Wal-Mart’s investigation were not publicly 

disclosed by Wal-Mart.  Rather, Wal-Mart directors and executives swept the issue under the 

rug, where it remained for nearly six years until The New York Times started investigating the 

matter in late-2011.

F. The Foreign Bribery Scheme and Subsequent Cover-Up in Mexico is the 

Result of the Defendants’ Conscious Breach of Their Duties

89. Defendants’ conscious failure to implement an internal controls system to detect and 

prevent the illegal payment of bribes in Mexico, along with Defendants’ conscious failure to act 

once the bribery scheme was exposed, has severely damaged and will likely in the future damage 

Wal-Mart and its business, goodwill and reputation.  The Company has and is likely to suffer 

substantial damages while investigating the cover-up, remediating the compliance violations, as 

well as paying any fines imposed. 

90. Defendants thereby knowingly violated their fiduciary duties of loyalty and care, and 

permitted and covered-up the illegal behavior.  Defendants’ breaches of fiduciary duty placed the 

Company and its shareholders at serious risk, and has and will harm the Company financially.
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IV. DEFENDANTS CONCEALED THEIR WRONGDOING FROM WAL-MART 

SHAREHOLDERS

91. Defendants concealed the facts pertaining to Wal-Mart’s FCPA violations in Mexico, 

along with the fact that an internal investigation discovered the bribery scheme only to be 

covered-up.  Misleading investors and the public at large, Wal-Mart’s annual reports and proxy 

statements have never mentioned any of the specific facts at issue here.

92. In fact, it was not until December 2011 – five-and-a-half years after sanctioning the 

cover-up of the bribery investigation – that Wal-Mart executives and directors, after being 

alerted to The New York Times’ on-going investigation, informed the DOJ and SEC that Wal-

Mart had begun an internal investigation into possible violations of the FCPA.  

93. On December 8, 2011, Wal-Mart filed its 10-Q with the SEC.  In the filing, Wal-Mart 

included the following statement:

During fiscal 2012, the Company began conducting a voluntary internal review of 
its policies, procedures and internal controls pertaining to its global anti-
corruption compliance program. As a result of information obtained during that 
review and from other sources, the Company has begun an internal investigation 
into whether certain matters, including permitting, licensing and inspections, were 
in compliance with the U.S. Foreign Corrupt Practices Act.
The Company has engaged outside counsel and other advisors to assist in the 
review of these matters and has implemented, and is continuing to implement, 
appropriate remedial measures. The Company has voluntarily disclosed its 
internal investigation to the U.S. Department of Justice and the Securities and 
Exchange Commission. We cannot reasonably estimate the potential liability, if 
any, related to these matters. However, based on the facts currently known, we do 
not believe that these matters will have a material adverse effect on our business, 
financial condition, results of operations or cash flows.

V. DEMAND ON THE BOARD OF DIRECTORS WOULD BE FUTILE

94. Plaintiff brings this action derivatively in the right and for the benefit of Wal-Mart to 

redress the breaches of fiduciary duty and other violations of law by Defendants as alleged 

herein.
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95. Plaintiff will adequately and fairly represent the interests of Wal-Mart and its 

shareholders in enforcing and prosecuting their rights, and she has retained counsel experienced 

in prosecuting this type of action.

96. Plaintiff incorporates by reference all preceding and subsequent paragraphs as though 

they were fully set forth herein.

97. At the time this action was initiated, the Board was comprised of fifteen (15) directors: 

defendants Alvarez, Breyer, Burns, Cash, Corbett, Daft, Duke, Penner, Reinemund, Scott, 

Sorenson, Jim Walton, Rob Walton, Williams and Wolf (defined earlier as the “Director 

Defendants”).  Plaintiff did not issue a demand upon the Director Defendants prior to instituting 

this action because a majority of the Director Defendants either: (a) engaged in conduct that is 

not a legitimate exercise of judgment and/or is ultra vires and, therefore, cannot enjoy the 

protections of the business judgment rule; and/or (b) would have been “interested” in (and 

therefore conflicted from and unable to fairly consider) a demand because they face a substantial 

likelihood of liability for their role in Wal-Mart’s improper conduct.

A. Demand is Excused Because the Director Defendants’ Conduct is Not a Valid 

Exercise of Business Judgment

98. The Director Defendants’ challenged misconduct at the heart of this case constitutes the 

direct concealment of criminal activity.  As a result of the internal investigation, and the 

requirements placed on Wal-Mart’s attorneys by the Sarbanes-Oxley Act, the Defendants knew, 

or should have known, that WalMex’s system of bribery and subsequent cover-up could damage 

the Company and its reputation as well as its shareholders.  In essence, as the “ultimate decision 

making body” of the Company, the Board affirmatively condoned by consciously refusing to 

remediate a business strategy based on deliberate, widespread, and often criminal violations of 
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law.  Such conduct may be on-going in other parts of the world.  Accordingly, demand on the 

Board is excused.

99. A derivative claim to recoup damages for harm caused to the Company by unlawful 

activity represents a challenge to conduct that is outside the scope of the Board’s business 

judgment – conduct for which the Board should face potential personal liability.  Simply put, 

committing crimes, approving the commission of crimes by others, or looking the other way 

while refusing to prevent others under the Board’s control from committing crimes are all forms 

of misconduct that cannot under any circumstances be examples of legitimate business conduct.  

The protections of the “business judgment rule” do not extend to such malfeasance or 

misfeasance.  Nor can such malfeasance or misfeasance ever constitute the “good faith” required 

of corporate fiduciaries.

100. A majority of the current members of the Board served as directors while the 

violations were occurring and/or being covered-up (which persisted until very recently).  As 

such, they had an obligation to remediate (including requiring further investigation).  Their 

decision not to do so cannot be regarded as a valid exercise of business judgment.

101. There is no legitimate “business judgment” involved in devising or carrying out 

the unlawful bribery policy, or in continuing to conceal such acts.  Accordingly, demand on the 

Board is futile and excused.

B. Demand is Excused Because a Majority of the Current Board Members are 

Conflicted by a Substantial Likelihood of Liability Arising from Their 

Misconduct

102. Even if knowingly refusing to remediate criminal misconduct could somehow fall 

within the ambit of the business judgment rule, demand is also futile and excused because a majority 

of the members of the current Board are not disinterested or independent and cannot, therefore, 

properly consider or investigate any demand to prosecute this action.
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103. Specifically, eight (8) of the current members of the Board face a substantial 

likelihood of liability because they each began their service on the Board by 2005 and, thus, were 

directors at the time of the investigation into the bribery scheme and the subsequent cover-up.

104. As alleged herein, the Board must have (or at least should have) known of the FCPA

violations Wal-Mart was committing in Mexico and the related cover-up.

105. These Defendants were required to act upon this information to protect the Company 

from continued legal violations being committed in its name.  Rather than acting, these Defendants,

in violation of their fiduciary duties, willfully ignored and covered-up the information presented to 

them.  To the extent that some of the defendants did not know of the wrongdoing, it is as a result of 

their own fiduciary failures.  Defendants had an obligation to monitor and oversee the Company’s 

compliance with applicable law; their sustained and conscious failure to attend to these duties, as 

described herein, is to blame for any lack of information about problems requiring their attention.  As 

a result, these Defendants face a substantial likelihood of liability for their conduct and demand is, 

therefore, excused.3

106. The Director Defendants are conflicted from and unable to pursue the Company’s 

claims against the Executive Defendants.  Any effort by the Director Defendants to hold the 

Executive Defendants liable would likely lead the Executive Defendants to defend on the ground that 

their own conduct was consistent with corporate policy and practice, as established and by and 

known to the Board.

3 Executives of several companies – including but not limited to Ports Engineering 
Consultants Corporation (87 months), Latin Node Inc. (46 months), KBR Inc. (30 months), and 
Willbros International Inc. (15 and 12 months) – have recently been sentenced to lengthy prison 
terms for bribery schemes in violation of the FCPA.
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COUNT I

DERIVATIVE CLAIM FOR BREACH OF FIDUCIARY DUTY FOR 

DISREGARDING AND COVERING-UP WIDESPREAD VIOLATIONS OF LAW

(Against all Defendants)

107. Plaintiff incorporates by reference and realleges each and every allegation 

contained above, as though fully set forth herein.

108. The Defendants all owed and owe fiduciary duties to Wal-Mart and its 

shareholders.  By reason of their fiduciary relationships, Defendants specifically owed and owe 

Wal-Mart the highest obligation of loyalty and due care in the administration of the affairs of 

Wal-Mart, including the oversight of Wal-Mart’s compliance with federal laws.  Moreover, the 

Board had specific fiduciary duties as defined by the Company’s key corporate governance 

documents and principles that, had they been discharged in accordance with the Board’s 

obligations, would have necessarily prevented the misconduct and consequent harm to the 

Company alleged herein.

109. The Defendants consciously breached their corporate duties and responsibilities 

as stated herein.

110. As a direct and proximate result of the Defendants’ conscious failure to perform 

their fiduciary obligations, Wal-Mart has sustained significant damages, not only monetarily, but 

also to its corporate image and goodwill.  As a result of the misconduct alleged herein, the 

Defendants are liable to the Company.

111. Plaintiff, on behalf of Wal-Mart, has no adequate remedy at law.



RELIEF REQUESTED 

WHEREFORE, Plaintiff demands judgment as follows: 

a. Determining that this action is a proper derivative action maintainable under law and 

demand is excused; 

b. Awarding, against all Defendants and in favor ofWal-Mart, the damages sustained by the 

Company as a result of Defendants' breaches of fiduciary duties; 

c. Enjoining Defendants from further violating their fiduciary duties as described herein; 

d. Awarding to Wal-Mart restitution from Defendants, and from each of them, and ordering 

disgorgement of all profits, benefits and other compensation obtained by the Defendants; 

e. Awarding to Plaintiff the costs and disbursements of the action, including reasonable 

attorneys' fees, accountants' and experts' fees, costs, and expenses; and 

f. Granting such other and further relief as the Court deems just and proper. 

OF COUNSEL: 

BERGER & MONTAGUE, P.C 
Lawrence Deutsch 
Robin Switzenbaum 
Jacob M. Polakoff 
1622 Locust Street 
Philadelphia, PA 19103 
(215) 875-3000 

ROSENTHAL, MONHAIT & GODDESS, P.A. 

Counsel for Plaintiff 
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BRAGAR WEXLER EAGEL & SQUIRE, P.C.
Lawrence P. Eagel
Jeffrey H. Squire
Justin Kuehn
885 Third Avenue, Suite 3040
New York, NY 10022
(212) 308-5858
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