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1. Plaintiff Patricia Fox (“Plaintiff”), by and through her undersigned counsel, 

alleges as follows: 

NATURE OF THE ACTION 

2. Plaintiff brings this matter as a claim for herself and as a proposed class action 

under Fed. R. Civ. P. 23 on behalf of all former holders of Prime Group Realty Trust (“PGRT” 

or the “Company”) Series B preferred shares (“B Shares”) from November 1, 2011 to 

December 26, 2012 for damages caused by breaches of fiduciary duty by PGRT management, 

and its board of trustees (“Board”), aided and abetted by its controlling shareholder Five Mile 

Capital Partners LLC and its affiliates (collectively, “Five Mile”). 

3. Plaintiff’s complaint is that, despite the fact that the holders of the B Shares were 

the only public shareholders of PGRT as of February 2011, instead of working to protect their 

interests, PGRT management and the Board, aided by Five Mile, took action to prevent 

themselves from being removed from office and to subvert the holders of B Shares’ control of 

the Company.  Ultimately, taking advantage of the unfair dilution of control, the holders of the B 

shares were cashed out by Five Mile at an unfair price and a wholly unfair process.  

4. In conjunction with the formation of a joint venture on February 14, 2011 

between PGRT and Five Mile (“Joint Venture”) operating the 330 North Wabash office building 

in Chicago, Illinois and its adjacent parking garage building, Five Mile sought to acquire all of 

the outstanding B Shares pursuant to a proposed merger (“Proposed 2011 Merger”).  The holders 

of the B Shares, however, resoundingly rejected the Proposed 2011 Merger in June 2011.  As the 

holders of the B Shares were preparing to receive their common share voting rights and take 

actual control of PGRT and the Board, PGRT management, certain Board members, and Five 
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Mile arranged for the issuance of controlling common shares to Five Mile for woefully 

inadequate consideration on November 1, 2011 (the “Common Share Issuance”).   

5. Beginning on February 11, 2011, holders of the B Shares became the only 

shareholders of PGRT.  Thus, all fiduciary duties were owed by PGRT’s officers and directors 

solely for the benefit of the holders of the B Shares until the Common Share Issuance.  In 

arranging for and approving the Common Share Issuance, PGRT’s officers and directors violated 

their duties to holders of the B Shares.  PGRT’s officers and directors had systematically ignored 

their duties to the B Shares prior to February 11, 2011 at the behest of the former controlling 

shareholder allowing him to milk the Company of cash.  Now, to protect themselves from 

potential liability from their past acts, PGRT’s officers and directors blithely failed to recognize 

the holders of B Shares’ control position.  

6. Instead, with the Common Share Issuance, PGRT’s officers and directors gave 

Five Mile 100% control over PGRT for a mere $625,000, disenfranchising the holders of the B 

Shares (who, absent the sale, would have acquired voting control of PGRT).  PGRT’s officers 

and directors, aided and abetted by Five Mile, acted in an unfair manner contrary to the interests 

of holders of the B Shares in the Common Share Issuance as required under the law when there 

is a change of control transaction, and moreover, put their own interests ahead of the holders of 

the B Shares.   

7. As a result of its tender offer in December 2011 (“Tender Offer”), and settlement 

of certain litigation with an individual holder of B Shares contesting the Joint Venture and 

Common Share Issuance, as of January 2012, Five Mile was able to acquire 65.41% control of 

the B Shares in addition to their 100% control of the common shares. 
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8. Consequently, in 2012, owning all of PGRT’s common shares, a near 

supermajority of the B Shares, and the ability to install every member of PGRT’s Board, Five 

Mile was able to re-propose a merger between PGRT and Five Mile with certainty that it would 

be approved.  On September 28, 2012, PGRT and Five Mile announced that affiliates of Five 

Mile had entered into a definitive merger agreement with PGRT to acquire the balance of 

PGRT’s B Shares not owned by Five Mile (or its affiliates) for $5.25 in cash per share (the 

“Buyout”).  A proxy statement was sent to holders of B Shares on October 31, 2012.  The 

holders of the B Shares were asked to approve the Buyout at a special meeting of holders of 

common and B Shares on December 5, 2012.  The success of the vote was a foregone 

conclusion.  The merger consideration was the same as that offered in the prior December 2011 

Tender Offer.  The Buyout was completed on December 26, 2012, after the Plaintiff had lost its 

preliminary injunction motion before this Court to halt the Buyout. 

9. As a result of the Buyout, each B Share of PGRT was cancelled and shares not 

owned by Five Mile were converted into the right to receive cash in the amount of $5.25 per B 

share, without interest.  PGRT was merged into an affiliate of Five Mile. 

10. Plaintiff is seeking damages from Defendants resulting from breaches of fiduciary 

duty and Five Mile’s aiding and abetting of such breaches, as described herein.   

PARTIES 

11. Plaintiff Patricia Fox (“Plaintiff”) owned PGRT Series B preferred shares (“B 

Shares”) since at least November 2006 and owned 18,002 shares at the time of the Buyout.  

Ms. Fox is a citizen of California. 

12. Defendant Riverview Realty Partners (formerly known as Prime Group Realty 

Trust) (“PGRT”) was, prior to the transactions complained of herein, a self-administered and 

self-managed real estate investment trust (REIT), organized under the laws of Maryland, which 
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owned, managed, leased, developed and redeveloped office and industrial real estate 

predominately in metropolitan Chicago.   

 As of October 10, 2011, the date of the Common Share Issuance, PGRT 
owned a  interest in 330 N. Wabash Mezzanine, L.L.C., (the “Joint 
Venture”), which owns 1,141,760 square feet of office space in a mixed 
use 1,514,276 square foot office and hotel building located at 330 N. 
Wabash Avenue in Chicago, Illinois (“330 Building”) and 100% of a long-
term ground leasehold interest in an adjacent 902 space parking garage 
facility (“Garage”).  At the time of the Buyout, PGRT’s capital account in 
the Joint Venture   
 

 In addition to its interest in the Joint Venture, as of October 10, 2011, 
PGRT owned a 100% fee simple interest in the Olympian Office Center 
located at 4343 Commerce Court in Lisle, Illinois, a Chicago suburb (the 
“Lisle Office Center”).  This office center which was built in 1987 and 
consists of 167,756 rentable square feet is situated on 7.42 acres with 
access and visibility on Interstate 88.  As of the date of the Buyout, the 
Lisle Office Center was approximately 70% leased to tenants such as 
Porsche Financial Services, Syngenta Seeds, Inc., the Federal Bureau of 
Investigation and Hinshaw & Culbertson LLP. 

 
 As of October 10, 2011, PGRT also owned a 23.1% common interest in 

Plumcor Thistle, L.L.C., (“Plumcor/Thistle JV”) which owned a 101,006 
square foot office building located in Phoenix, Arizona, that opened in late 
1999.  On August 31, 2012, the Plumcor/Thistle JV sold the building it 
owned in Phoenix, Arizona and PGRT received net proceeds from the sale 
of approximately $1.17 million. 

 
Prior to the transactions complained of herein, PGRT’s B Shares traded on the OTC Pink Sheets 

with OTC Markets Group Inc. under the trading symbol “PMGEP.”  PGRT’s principal place of 

business was at 330 North Wabash Avenue, Suite 2800, Chicago, Illinois 60611.  On information 

and belief, PGRT was acquired by Five Mile on December 26, 2012. 

13. Defendant Five Mile Capital Partners LLC (“Five Mile Parent”), a Delaware 

limited liability company, is an alternative investment and asset management company 

established in 2003. The firm specializes in investment opportunities in real estate, debt products, 

structured finance, asset-based lending and financial services private equity. Five Mile has 

Redacted

Redacted
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approximately $2 billion in assets under management, not including Five Mile’s recent Buyout 

of PGRT. Five Mile’s principal place of business is in Stamford, Connecticut. 

14. Defendant Riverview Realty LLC (“Five Mile Merger Parent”) is a Delaware 

limited liability company and wholly-owned by an affiliate of Five Mile.  Five Mile Merger 

Parent was formed for the sole purpose of effecting the recently completed Buyout.  Five Mile 

Merger Parent’s principal place of business is in Stamford, Connecticut. 

15. Defendant Riverview Realty Merger Sub LLC (“Five Mile Merger Sub”) is a 

Maryland limited liability company and wholly-owned subsidiary of Five Mile Merger Parent.  

On information and belief, Five Mile Merger Sub was formed for the sole purpose of effecting 

the recently completed Buyout.  Five Mile Merger Sub’s principal place of business is in 

Stamford, Connecticut. 

16. Defendant Five Mile Capital II Chicago REIT Preferred Investor SPE LLC 

(“Five Mile Preferred”) is a Delaware limited liability company and affiliate of Five Mile.  On 

information and belief, Five Mile Preferred was formed for the sole purpose of holding Five 

Mile’s B Shares as described herein.  Five Mile Preferred’s principal place of business is in 

Stamford, Connecticut. 

17. Defendant Five Mile Capital II Chicago REIT Equity Investor SPE LLC 

(“Five Mile Equity”) is a Delaware limited liability company and affiliate of Five Mile.  On 

information and belief, Five Mile Equity was formed for the sole purpose of holding Five Mile’s 

PGRT common shares received in the Common Share Issuance.  Five Mile Equity’s principal 

place of business is in Stamford, Connecticut. 

18. Defendants Five Mile Parent, Five Mile Merger Parent, Five Mile Merger Sub, 

Five Mile Preferred, and Five Mile Equity are collectively referred to, herein, as “Five Mile.”  
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19. Defendant Jeffrey A. Patterson (“Patterson”) has been President and Chief 

Executive Officer of PGRT since August 2004 and a member of PGRT’s Board since February 

2005. Prior to becoming CEO, Patterson served as PGRT’s President and Chief Investment 

Officer.  Patterson handled PGRT’s public to private sale of the common shares of PGRT, which 

were previously traded on the New York Stock Exchange, to The Lightstone Group 

(“Lightstone”) in 2005.  In early 2011, an affiliate of Lightstone returned all of its PGRT 

common shares to PGRT and PGRT cancelled such shares.  Patterson is a citizen of Illinois. 

20. Defendant James F. Hoffman (“Hoffman”) was, at all times relevant hereto, 

PGRT’s Senior Executive Vice President, General Counsel and Secretary.  Hoffman was 

responsible for all legal aspects of PGRT’s transactions and operations, including overseeing all 

legal aspects of PGRT’s acquisition by Five Mile.  Hoffman is a citizen of Illinois. 

21. Defendant Paul D. Del Vecchio (“Del Vecchio) was, at all times relevant hereto, 

PGRT’s Executive Vice President for Capital Markets.  Del Vecchio is a licensed real estate 

broker and a certified public accountant.  Del Vecchio is a citizen of Wisconsin. 

22. Defendant Steven R. Baron (“Baron”) was, at all times relevant hereto, PGRT’s 

Executive Vice President for Office Leasing and oversaw the leasing of PGRT’s entire portfolio, 

including the 330 Building.  Baron is a citizen of Illinois. 

23. Defendant Victoria A. Cory (“Cory”) was, at all times relevant hereto, PGRT’s 

Senior Vice President for Loan Administration, Real Estate Tax and Due Diligence.  Cory is a 

citizen of Illinois. 

24. Defendant James G. Glasgow, Jr. (“Glasgow”) has served on PGRT’s Board 

since January 2012.  Glasgow is Managing Director / Portfolio Manager of Five Mile Capital 

Partners LLC.  Glasgow is a citizen of New York. 
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25. Defendant Scott R. Leitman (“Leitman”) has served on PGRT’s Board since 

March 2012.  Leitman is Managing Director of Five Mile Capital Partners LLC.  Leitman is a 

citizen of New York. 

26. Defendant David L. Reynolds (“Reynolds”) has served on PGRT’s Board since 

March 2012.  Reynolds is Managing Director of Five Mile Capital Partners LLC.  Reynolds is a 

citizen of New York. 

27. Defendant Shawn R. Tominus (“Tominus”) has served on PGRT’s Board since 

July 2005.  Tominus is also a director of The Lightstone Value Plus Real Estate Investment 

Trust, Inc. and The Lightstone Value Plus Real Estate Investment Trust II, Inc.  Tominus is a 

citizen of New Jersey. 

28. Defendant George R. Whittemore (“Whittemore”) has served on PGRT’s Board 

since July 2005.  Whittemore also serves as a director of The Lightstone Value Plus Real Estate 

Investment Trust, Inc. and Lightstone Value Plus Real Estate Investment Trust II, Inc.  

Whittemore is a citizen of Virginia.  

29. Defendant John M. Sabin (“Sabin”) has served on PGRT’s Board since July 

2005.  Sabin is a citizen of Maryland. 

30. Defendants Patterson, Hoffman, Del Vecchio, Baron and Cory are sometimes 

collectively referred to as the “Officer Defendants” or “Management.”  Defendants Patterson, 

Tominus, Whittemore and Sabin are sometimes collectively referred to as the “PGRT Board 

Core Defendants.”  The individual officer and director defendants are sometimes collectively 

referred to as the “Individual Defendants.”   

31. The Individual Defendants, as officers and trustees of PGRT, owed fiduciary 

duties of care, candor, loyalty and good faith toward holders of the B Shares and were required 
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to exercise reasonable and prudent supervision over the management, policies, practices, and 

controls of the affairs of PGRT, including, among other things, acting in good faith and with 

loyalty, due care, and candor towards the holders of the B Shares, particularly in the two change 

of control transactions at issue here -- the Common Share Issuance and Buyout. 

32. By the acts, transactions, and courses of conduct alleged herein, Individual 

Defendants, individually, and as part of a common plan and scheme, in total disregard of their 

fiduciary duties, deprived Plaintiff and the proposed Class of the true value of their investment in 

PGRT. 

33. Each Individual Defendant herein is sued individually, as a conspirator and aider 

and abettor, as well as in his or her capacity as an officer and/or trustee of PGRT, and the 

liability of each arises from the fact that he or she has engaged in all or part of the unlawful acts, 

plans, schemes, or transactions complained of herein.   

34. Five Mile is sued as a controlling shareholder of PGRT, as a successor to PGRT 

and as an aider and abettor to the wrongful actions alleged herein. 

JURISDICTION AND VENUE 

35. Jurisdiction is premised on diversity of citizenship pursuant to the U.S. Class 

Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. §§ 1711-15 and 28 U.S.C. § 1332(d), in that 

the damages sought exceed the jurisdictional limit of $5 million, the number of proposed Class 

members is known to Defendants and, upon information and belief, is greater than 100.  Plaintiff 

is a citizen of the state of California, and no Defendant is a citizen of or has a principal place of 

business in California.  

36. This Court also has jurisdiction over this action pursuant to 28 U.S.C. § 1332 

because complete diversity exists between the Plaintiff and each Defendant, and the amount in 

controversy as to the Plaintiff’s claims exceeds $75,000.  Plaintiff is a citizen of California.  All 
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of the Defendants are citizens of other states; none of the Defendants is a citizen of California.  

The Court also has supplemental subject matter jurisdiction over the claims of the Class pursuant 

to 28 U.S.C. § 1367 because those claims are so related to Plaintiff’s claims, over which the 

Court has original diversity jurisdiction, that they form part of the same case or controversy. 

37. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1391 because a 

substantial part of the events or omissions giving rise to Plaintiffs’ and Class Members’ claims 

occurred in this District. Moreover, Defendants have received substantial compensation in this 

Judicial District by doing business here and engaging in numerous activities that had an effect in 

this Judicial District. 

SUBSTANTIVE ALLEGATIONS 

A. BACKGROUND 

1. Holders of PGRT’S B Shares Become the Only Shareholders of the 
Company in February 2011        

38. On June 5, 1998, PGRT completed the sale of 4.0 million shares of its Series B 

Cumulative Redeemable Preferred Stock (“B Shares”).   Pursuant to the Articles Supplementary 

Classifying and Designating a Series of Preferred Shares of Beneficial Interest as 9% Series B 

Cumulative Redeemable Preferred Shares of Beneficial Interest and Fixing Distribution and 

Other Preferences (“B Share Articles”), dividend distributions on the B Shares were payable 

quarterly at the annual rate of 9% of the per share liquidation preference of $25 per share 

(equivalent to $2.25 per annum per B Share).  The B Shares ranked senior to PGRT common 

shares as to the payment of dividends and as to the distribution of assets. 

39. The B Share Articles also stated that if dividend distributions on the B Shares 

were in arrears for six or more consecutive quarterly periods, holders of the B Shares were 

entitled to vote for the election of two additional trustees (“Trustees”) to serve on the Board of 
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PGRT until all distribution arrearages were eliminated.  On June 6, 2011, the holders of B Shares 

elected two Trustees pursuant to this corporate governance protection provision after having 

voted down the Proposed 2011 Merger.  However, as described below, the two Trustees elected 

by the holders of the B Shares were systematically circumvented and ultimately removed 

through the improper maneuverings of Defendants in the Common Share Issuance.      

40. In July 2005, David Lichtenstein (“Lichtenstein”), through his real estate 

company, The Lightstone Group, LLC (“Lightstone”), acquired control of PGRT, by acquiring 

all of the outstanding publicly-traded common shares of PGRT.  As of December 31, 2010, 

Prime Office Company LLC (“Prime Office”), a subsidiary of Lightstone, owned 100.0%, or 

236,483 of the outstanding common shares of PGRT.  Lichtenstein, Lighthouse and Prime Office 

are collectively referred to herein as “Lightstone Parties.”   

41. With the Lightstone Parties in control of PGRT, the Board, approved and declared 

dividends for the Lightstone Parties’ benefit in the amount of $30 million in July 2005; $76 

million in February 2006; and $15 million in May 2008.  The Board approving these 

distributions to the Lightstone Parties included defendants Tominus and Whittemore, both of 

whom served, and still serve, as directors of various Lightstone REITs, as well as defendants 

Patterson and Sabin.  In January 2006, the Board authorized PGRT to borrow $113 million 

against PGRT’s assets to fund these distributions to the Lightstone Parties.  The $113 million in 

loans cost PGRT an additional $12 million per year in interest.   

42. As a result of this substantial leveraging of  the Company’s assets used for 

payment of dividends to the Lightstone Parties, PGRT failed in reinvesting in the maintenance 

and modernization of its real estate assets and was, not surprisingly, faced with liquidity 

challenges in the economic downturn that occurred commencing in 2007.  Consequently, as its 
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income declined, PGRT was not able to continue to pay any dividends either to the Lightstone 

Parties or to holders of the B Shares.  PGRT made its last dividend payment to the B Shares on 

January 30, 2009.         

43. The exploitation of PGRT’s assets by the Lightstone Parties and issuance of these 

common share dividends became the center of a derivative lawsuit brought for the benefit of 

PGRT and the B Shares against the Lightstone Parties and PGRT Core Board Defendants, 

namely Patterson, Sabin, Tominus and Whittemore, and two other Board members appointed by 

the Lightstone Parties, which was filed in October 2009 in Illinois state court (“Derivative 

Action”).  The Derivative Action continued until March 28, 2012 when the Illinois Supreme 

Court declined the plaintiff’s petition to appeal the denial of the claims. 

44.  However, while that Derivative Action was pending, the PGRT Core Board 

Defendants faced potential extensive individual liability if PGRT was not in a position to fulfill 

its indemnification of them related to the claims in the Derivative Action.  To ensure they 

continued to be protected, the PGRT Core Board Defendants devised a plan to ensure that PGRT 

remained technically solvent and to control and/or eliminate any potential derivative liability for 

the role they played in acquiescing to Lightstone Parties’ looting of PGRT.  This plan was to (1) 

place PGRT’s key assets (the 330 Building and the adjacent Garage) in a PGRT-management 

controlled Joint Venture with Five Mile and (2) end all public share ownership of PGRT (and, 

thus, any derivative liability) through a combination of:  (i) the Lightstone Parties returning the 

common shares to the Company, and (ii) a merger between PGRT and Five Mile (“Proposed 

2011 Merger”) to eliminate the B Shares.      

45. Five Mile, the Lightstone Parties and the PGRT Core Board Defendants were 

already involved with each other.  In June 2007, affiliates of the Lightstone Parties had acquired 
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Extended Stay Hotels, which was then, like PGRT, drained of cash by the Lightstone Parties, 

eventually causing Extended Stay Hotels to file for bankruptcy protection on June 15, 2009.  In 

that related corporate disaster, Five Mile was one of several debtors that, eventually through a 

litigation trust in 2011, sought recovery from the Lightstone Parties and a subsidiary of PGRT, 

which was an individual shareholder of the Extended Stay entities controlled by the Lightstone 

Parties. 

46. PGRT’s negotiations with Five Mile for the Joint Venture and merger agreement 

on the Proposed 2011 Merger were only successfully concluded when Prime Office, a subsidiary 

of Lightstone, and the owner of the common equity in the Company, agreed to convey all such 

interests to the Company for no financial consideration.   

47. Thus, it was as part of this overall plan of PGRT Core Board Defendants with 

Five Mile that on February 11, 2011, Prime Office, the Lightstone Parties’ affiliate, transferred 

all of its common shares to PGRT for no financial consideration.  Upon information and belief, 

Prime Office transferred its common shares to PGRT for no consideration because the 

Lightstone Parties had effectively maximized what they could extract from PGRT and to insulate 

the Lightstone Parties from liability or clawback of the common share dividend payments in the 

event that PGRT itself had to subsequently seek protection from creditors.   

48. Accordingly, all of the common shares of PGRT were cancelled as of 

February 11, 2011 and Lichtenstein, Peyton Owen, Jr. and Bruno de Vinck resigned from the 

Board.  The remaining Trustees on the Board then were Patterson, Sabin, Tominus and 

Whittemore, i.e., the PGRT Core Board Defendants.  Upon the cancellation of the common 

shares, the holders of B Shares were the only shareholders of PGRT.  As such, the fiduciary 
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duties owed by PGRT’s Board to the Company were solely for the benefit of the holders of the B 

Shares.   

49. On February 14, 2011, without the approval of the B Shares, the PGRT Core 

Board Defendants ensured their continued indemnification by PGRT from potential liability in 

the Derivative Action by entering into a two-part arrangement with Five Mile.  The first part 

involved entering into a joint venture agreement (the “Joint Venture Agreement”) with an 

affiliate of Defendant Five Mile, transferring into the Joint Venture the ownership of PGRT’s 

primary holding, the iconic Ludwig Mies van der Rohe 330 Building (commonly referred to by 

its original designation “IBM Plaza”) and the adjacent Garage.   

50. Under the Joint Venture Agreement, PGRT transferred the two buildings for a 

stated value of $0, and contributed approximately $12.3 million in cash.  Five Mile contributed 

$22.2 million in cash and committed to contribute up to approximately $97.0 million to the Joint 

Venture’s capital account.  The venturers would share distributions from the Joint Venture in 

pari passu until each party received back its capital contributions and a 20% internal rate of 

return on the capital contributions; after which the parties would share distributions 80% to Five 

Mile’s affiliate and 20% to PGRT, subject to Five Mile’s affiliate receiving at least a 1.65 

multiple on its capital contributions if the 330 Building was sold before February 14, 2014.   

51. The second part of the deal involved entering into a merger agreement with an 

affiliate of Defendant Five Mile, the goal of which was to eliminate the B Shares entirely.  On 

April 5, 2011, PGRT issued a proxy statement regarding the Proposed 2011 Merger in which it 

stated that, if the Proposed 2011 Merger was approved, all B Shares would be converted into the 

right to receive $5 in cash per B Share.   
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52. However, at a June 6, 2011 special meeting of the holders of the B Shares, such 

shareholders overwhelmingly rejected the Proposed 2011 Merger.  Accordingly, the agreement 

and plan of merger between an affiliate of Five Mile and PGRT was terminated on June 30, 

2011, although the Joint Venture remained in effect.   

53. The Joint Venture Agreement, entered into without shareholder approval, firmly 

entrenched Management (especially Patterson) in control of the 330 Building and Garage.  

 

 

 

 

 

  

54. If the Proposed 2011 Merger were to have been successfully concluded, the 

PGRT Core Board Defendants had also agreed to provide lucrative retention plan payments and 

incentive plan payments to Patterson and other members of Management.  Specifically, the 

incentive plans provided: 

The incentive plan provides that [Patterson, Hoffman and Del 
Vecchio] would share an aggregate of 10% of the value delivered 
to the Holders of the B Shares above a baseline value, capped at an 
aggregate of $3.0 million.  The baseline value was set at $3.33 per 
Series B preferred share, which was the projected value of the 
Series B preferred shares at such time in a liquidation scenario for 
the Company.  Any amounts earned in the incentive plan would be 
paid 55.4% to the CEO, 28.4% to the SEVP and 16.2% to the EVP.   

 
If the Proposed 2011 Merger had been approved, Patterson was set to receive $768,850 in 

retention plan payments and $370,005 in incentive plan payments; Hoffman was to receive 

$406,265 in retention, $189,645 in incentive; Del Vecchio was to receive $233,932 in retention, 

Redacted
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$108,350 in incentive; Baron was to receive $71,757 retention; and Cory was to receive 

$103,688 in retention.  These potential awards created a conflict of interest with Patterson and he 

was forced to abstain from voting on the Proposed 2011 Merger.  Similar provisions were 

effectuated for Management in relationship to the Buyout. 

B. DEFENDANTS BREACHED THEIR FIDUCIARY DUTIES BY ISSUING 
COMMON SHARES TO FIVE MILE AND BY FAILING TO SECURE 
SUFFICIENT CONSIDERATION FOR SUCH SHARES     

55. With the rejection of the Proposed 2011 Merger, the holders of the B Shares 

retained their control of PGRT until the subsequent manipulations by the Defendants set forth 

herein.   

56. In addition to voting down the Proposed 2011 Merger at a special meeting of the 

holders of the B Shares on June 6, 2011, exercising their rights in the B Share Articles, the 

holders of the B Shares also elected Samuel A. Orticelli (“Orticelli”) and Tyler Rameson 

(“Rameson”) to serve on the Board of PGRT until the Company’s next annual meeting of its 

shareholders or until their respective successors were duly elected and qualified, or, if earlier, the 

date on which the full dividends in arrears on the B Shares have been paid in full and dividends 

thereon for the quarterly dividend period have been paid in full or declared, and a sum of money 

sufficient for the payment thereof set aside for payment.   

57. It was understood that the holders of the B Shares would now, reflecting their sole 

ownership of PGRT, be given voting rights in the form of a common share dividend since the 

Proposed 2011 Merger had failed.  Included in the Proposed 2011 Merger proxy statement was a 

copy of the PGRT Financial Statements for the fiscal year ended December 31, 2010 (unaudited) 

in which the PGRT Core Board Defendants represented to the holders of the B Shares that if the 

Proposed 2011 Merger with Five Mile was not approved, the Board would authorize a common 
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stock dividend to be issued to the holders of the B Shares on a basis of one common share for 

each B Share outstanding.   

58. But even prior to the special meeting of the holders of the B Shares, the PGRT 

Core Board Defendants and Five Mile were already at odds with one of the new Board members.  

On May 24, 2011, Rameson had filed an action in Maryland state court against the PGRT Core 

Board Defendants and Five Mile alleging, among other things, that:  (i) the Joint Venture 

Agreement required shareholder approval; and (ii) since no approval was solicited, the Joint 

Venture Agreement with Five Mile was null and void.   

59. Seeking an independent member of the Board, on July 21, 2011, the Board elected 

Howard Foster (“Foster”) as a Trustee.  Foster was selected to the Board based upon his 

qualifications and the fact that he had previously received the highest number of votes other than 

Orticelli and Rameson at the special meeting on June 6, 2011 by the holders of the B Shares and 

was still interested in being a Board member.   

60. Rather than issuing a common stock dividend for the B Shares as contemplated 

previously by the PGRT Core Board Defendants, the newly constituted Board determined 

instead to amend PGRT’s charter to grant the B Shares voting rights.  Draft proxy materials were 

sent to Board members, providing for a proposed amendment to the Declaration of Trust to give 

the holders of the B Shares voting rights, the re-election of the existing Board members as a 

Board-recommended slate, and an October 7 date for an annual meeting to vote on the 

amendment and re-election of the Board.  On August 22, 2011, Board members were notified of 

an August 23, 2011 Board meeting to formally review and approve the draft proxy materials. 

61. At the August 23, 2011 meeting of the Board, the new Board members, Rameson, 

Orticelli and Foster, were told by the PGRT Core Board Defendants that the goal of the proxy 
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materials was to get the current Board, including them, re-elected.  The PGRT Core Board 

Defendants evidently anticipated that the new Board members would be satisfied with just 

continuing being on the Board.   The new Board members envisioned, however, that if holders of 

the B Shares voted they would likely decide to replace the PGRT Core Board Defendants with 

new Trustees.  The new Board members wanted a mechanism to allow a change of the Board and 

not just the presentation of a Board-recommended slate in the proxy materials.  Other changes to 

the draft proxy materials were also discussed.   

62. On August 26, 2011, another meeting of the Board was held to approve the 

changes to the draft proxy materials that the Board discussed at its August 23, 2011 meeting.  

Discussion continued as to whether the proxy materials should contain some description as to 

how holders of the B Shares could nominate their own candidates to the Board.  The B Shares 

Article Trustees wanted some information available as to how holders of the B Shares could 

elect alternatives to the Board-recommended slate on the pre-printed ballots. 

63. The PGRT Core Board Defendants had no desire to be ousted and potentially face 

personal liability, without indemnification from PGRT, and actively sought an alternative to the 

situation. 

64. On August 29, 2011, the Board again met to finalize the proxy materials.  At that 

meeting, the Board voted to postpone the annual meeting to October 18, 2011. The next day, all 

Board members received the final proxy materials, and were advised that they would be 

delivered to shareholders over the next few days.  A proxy statement dated August 30, 2011 was 

sent to the holders of the B Shares which set an annual meeting for October 18, 2011 and 

provided for the amendment to allow holders of the B Shares voting rights.   
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65. However, by this time, the PGRT Core Board Defendants likely knew that no 

shareholder vote would actually be held on October 18, 2011.  Another alternative to B Share 

control was set in motion.  In early September 2011, according to the proxy statement for the 

Tender Offer dated December 1, 2011 (“Tender Offer Proxy Statement”), without full Board 

authority, PGRT Management met with representatives of Five Mile to discuss a possible 

transaction involving an issuance of the PGRT’s common shares to Five Mile and/or a tender 

offer by Five Mile for the B Shares.  

66. On September 12, 2011, members of PGRT Management and representatives of 

Five Mile agreed in concept to a transaction that would involve pre-empting the B Shares 

holders’ common voting rights by having new common shares issued to Five Mile, with full 

voting rights, at a price to be negotiated and a tender offer by Five Mile for the outstanding B 

Shares  at a price not less than $5.00 per B Share.    

67. On September 15, 2011, according to the Tender Offer Proxy Statement, PGRT 

Management, again without Board authority, retained Duff & Phelps, LLC (“D&P”) to render 

opinions as to the fairness to the Company of the consideration to be paid by Five Mile for the 

Common Share Issuance and as to the fairness to the holders of the B Shares of the consideration 

to be received by such holders in the Tender Offer. 

68. On September 23, 2011, according to the Tender Offer Proxy Statement, again 

without Board authority, the Company entered into an engagement letter with D&P.   

69. On September 29, 2011, according to the Tender Offer Proxy Statement, PGRT 

management and representatives of Five Mile agreed that the consideration in the common share 

sale would be $625,000 and tender offer would be at $5.00 per B Share.  On the same day, 

according to the Tender Offer Proxy Statement, the Company entered into an engagement letter 
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with Compass Point Research & Trading, LLC (“Compass”), ostensibly for Compass to render 

certain investment banking services to the Company.   

70. According to the Tender Offer Proxy Statement, on October 2, 2011, D&P 

delivered drafts of its fairness opinions to the Company, and,  by October 6, 2011, D&P and the 

Company finalized the two fairness opinions supporting the two transactions.  No mention in the 

Tender Offer Proxy Statement is made of Board involvement with regard to either of the two 

fairness opinions issued by D&P. 

71. The new B Share Board members Orticelli and Rameson, as well as Foster, were 

not informed of the negotiations with Five Mile until well after the agreement had been reached 

between PGRT Management and Five Mile, the Common Share Issuance price determined and 

the D&P fairness opinions finalized.   

72. On October 7, 2011 at 6:17 p.m., PGRT Management sent an email to the Board 

members announcing a meeting of the Board to be held on October 10, 2011, Columbus Day, a 

legal holiday.  A separate agenda was sent out which included an Executive Summary that stated 

that “management has negotiated a Stock Purchase Agreement and related agreements with Five 

Mile Capital Partners LLC,” and describing a proposed transaction of “Common Stock Purchase 

and Series B Tender Offer.”  These Board materials consisted of 171 pages.  Orticelli did not 

receive the email or the package because he was already on his way to Door County, Wisconsin, 

for the holiday weekend.   

73. Because of the lack of notice to at least Board members Orticelli and Rameson, as 

well as the fact that the meeting was scheduled to take place on a legal holiday, Board members 

Orticelli and Rameson strongly objected and requested that the meeting be postponed in order to 

provide sufficient time to review the materials.  Their requests were denied.  PGRT Management 
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and the PGRT Core Board Defendants never provided any reason for giving notice only just 

before the holiday weekend, for holding the meeting on such an expedited basis or for rejecting 

the postponement request.   

74. Thus, on October 10, 2011, rather than follow through with seeking approval of 

the amendment to grant the holders of the B Shares voting rights as proposed in the proxy 

statement dated August 30, 2011, the clearly conflicted Board voted instead to approve the 

Common Shares Issuance (with their attendant voting rights), and hence transfer control of 

PGRT to Five Mile, over the strenuous objections of Board members Rameson and Orticelli.  

75. On information and belief, the other new Board member, Foster, was asked to 

serve on a Special Committee to review the Common Share Issuance, which he declined to do. 

76. On October 10, 2011, PGRT entered into an agreement to issue and sell 6,250,000 

common shares to one of Five Mile’s entities at an arbitrary and inadequate purchase price of 

$625,000, or $0.10 per share.    

77. In one fell swoop, Five Mile would gain the right to elect all members of the 

Board except for the two B Share Articles Trustees and effectively disenfranchise the holders of 

the B Shares.   

78. The PGRT Core Board Defendants, and PGRT Management, knew that the 

holders of the B Shares would not only reject a merger with Five Mile, having recently done so, 

but would likely oust them if given the opportunity, so they took this improper step in which they 

practically gifted 100% of the voting rights in PGRT to Five Mile, for the purpose of 

marginalizing the holders of the B Shares.  There was no apparent business purpose for the 

Common Share Issuance, at least not a purpose that served the interests of the holders of the B 

Shares (who were the sole equity owners at the time).  Moreover, the PGRT Core Board 
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Defendants took this action on a sale of control transaction without seeking or receiving the 

approval of the holders of the B Shares, either pursuant to the B Share Articles or in 

consideration of their rights as the sole shareholders of PGRT. 

79. This action caused substantial harm to the holders of the B Shares, as their 

fiduciaries had sold voting control of PGRT for insufficient consideration.  Had common voting 

control passed to the holders of the B Shares as it had been set, they would have had the 

opportunity to elect their own Trustees, install their own management at a time when PGRT had 

a  interest in the Joint Venture with Five Mile and receive closer to the real value for their 

interests.    

80. Indeed, the two assets in the Joint Venture had steadily gained value in 2011.  The 

Garage benefitted substantially from significant changes to the Chicago parking environment.  In 

2006, the City of Chicago (“City”) “privatized” its four downtown parking garages by executing 

a 99 year lease deal for $563 million with a Morgan Stanley investor group, Chicago Loop 

Parking, LLC, and in 2009 the City also leased its 35,000-space on-street parking to a Morgan 

Stanley entity for 75 years.  The two transactions, though controversial, had an important impact 

on the value of PGRT’s Garage.  The two City transactions capped the number of both on- and 

off-street parking spaces, more than quadrupled on-street parking rates, eliminated City control 

over the garage rates (which have subsequently soared to the highest in the United States), and 

effectively prohibited the City from allowing any competing public parking garages to be built 

within the Central Business District for the lengthy lease terms.  Accordingly, parking garages 

within the City’s Central Business District, previously valued at no more than $20,000 per space, 

were now selling at prices upward of $45,000 per space, including the value of the Garage. 

Redacted
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81. Similarly, the prospects for the 330 Building improved.  At the time of the 

Common Share Issuance, the Joint Venture was negotiating a letter of intent with the American 

Medical Association (“AMA”) to lease approximately 273,500 rentable square feet to relocate its 

national headquarters at the 330 Building.  AMA intended to occupy the space in the 330 

Building commencing on or about September 1, 2013, with the initial term ending on or about 

August 31, 2028 (15 years).  With the execution of this significant lease, Defendants were aware 

that the 330 Building would go from approximately 41% leased to approximately 65% leased, 

substantially improving its value.  Other leases subsequently brought the building to about 88% 

leased in late 2012. 

82. Accordingly, the value of the B Shares as of November 1, 2011, before the 

Common Share Issuance, was already well in excess of $5.25 per share. 

83. The Board attempted to fulfill their market check obligations by allowing 

Compass to contact 27 potential acquirers of the Common Shares as part of the “go shop” period 

in the stock purchase agreement with Five Mile allowed from October 10, 2011 to October 31, 

2011.  Given the terms of the Joint Venture Agreement with Five Mile, the Common Shares 

were not attractive to any of these 27 potential acquirers.  The Common Share Issuance was in 

essence a fait accompli. 

84. Rameson moved, in Maryland state court, to enjoin the Common Share Issuance 

which was set for closing on November 1, 2011. 

85. On October 27, 2011, as part of the settlement of the litigation brought by 

Rameson and others, Five Mile agreed to price its proposed Tender Offer $0.25 higher at $5.25 

per B Share.  Further, Rameson and certain other related parties agreed to tender all of their B 

Shares, approximately 969,875 B Shares, which was approximately 24% of the outstanding B 
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Shares, in the Tender Offer.  And lastly, as part of this settlement, Rameson agreed to resign 

from the Board. 

86. Thus, Five Mile commenced a Tender Offer on December 1, 2011 to purchase all 

of the Company’s outstanding B Shares for a purchase price of $5.25 per share in cash.  

Realizing that most of the equity in the 330 Building and adjacent Garage had been transferred to 

Five Mile through the Joint Venture, as well as all of PGRT’s common shares and voting rights, 

many holders of B Shares saw no alternative course of action for obtaining the value of their 

shares, gave up under this coercion and submitted their B Shares in to the Tender Offer.   

87. Accordingly, by January 17, 2012, Five Mile Preferred had acquired 2,616,308 of 

the 4.0 million outstanding B Shares, representing 65.41% of the issued and outstanding B 

Shares.  Five Mile had thus gained majority control of B Shares and sufficient voting power to 

elect its chosen candidates to the two B Share Articles seats on the Board. 

1. Defendants Breached Their Fiduciary Duties By Forcing A Merger 
Between PGRT And Five Mile Upon The Holders of the B Shares  

a. Common Share Issuance Gives Five Mile Complete Control of 
PGRT’S Board and Five Mile also Obtains a Near-
Supermajority of the B Shares    

88. Following the Common Share Issuance and Tender Offer, Defendants then filled 

PGRT’s Board with Trustees controlled by Five Mile. 

89. Upon the Common Share Issuance, the other new Board member Foster was 

removed as a Trustee by Five Mile without cause effective November 7, 2011, and Rameson 

resigned effective November 21, 2011.   

90. On January 23, 2012, Five Mile nominated, and the Board elected, Glasgow to fill 

the vacancy on the Board left by Foster.  On the same day, Orticelli nominated, and the Board 

elected, Foster to fill Rameson’s seat on the Board, which seat was to be elected by the holders 
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of the B Shares.  Glasgow and Foster, along with the other Trustees, were scheduled to hold 

office until the next annual meeting scheduled for March 29, 2012.   

91. Five Mile, through its majority holding of the B Shares, on March 29, 2012, 

nominated and elected Defendants Sabin and Whittemore to fill the two Board seats allocated for 

election by holders of the B Shares.  Defendants Sabin and Whittemore defeated Orticelli, who 

was nominated by another holder of B Shares.   

92. On March 29, 2012, Five Mile, through its affiliate, filled the remaining Board 

seats by electing three officers of Five Mile (Glasgow, Leitman, and Reynolds), as well as 

Defendants Patterson and Tominus to the Board.  

93. Accordingly, as of March 29, 2012, Five Mile had installed and controlled every 

member of PGRT’s Board. 

b. Five Mile Used Its Domination of PGRT’s Board to Ensure 
Board Approval of the Merger Between PGRT and Five Mile  

94. By Spring 2012, the prospects for the 330 Building were even more improved.  

Several significant leases for the 330 Building (including the AMA) were signed and would 

begin in 2013.  With the 330 Building now effectively 85% leased, the Joint Venture sought to 

refinance its existing indebtedness at a larger principal to allow for building improvements and at 

a lower interest rate.   

 

 

95.  

 

 

 

Redacted

Redacted
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96. With Five Mile in complete control of PGRT’s Board, owning 100% of PGRT’s 

common shares, and owning nearly a supermajority of the B Shares, Defendants took their final 

step toward fully disenfranchising the now minority holders of the B Shares.  On June 26, 2012, 

Five Mile made an offer to the Board it installed at PGRT to acquire the balance of the B Shares 

not owned by Five Mile for $5.25 per share, an offer only $.25 above that already rejected by B 

Shares on June 6, 2011, and the same as the Tender Offer. 

97. On June 27, 2012, the Board established a special committee (“Special 

Committee”), comprised of Defendants Sabin, Whittemore and Tominus, to evaluate the offer 

from Five Mile.  Each of these members of the Special Committee, with the Derivative Action 

now resolved, were interested in ending their Board service and concluding the merger with Five 

Mile. 

98. On June 28, 2012, the Special Committee again retained D&P to render an 

opinion as to the fairness of the merger consideration of $5.25 per B Share to be received by the 

holders of the B Shares in the Buyout.   

99.  

   

 

 

 

 

Redacted

Redacted
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100. On August 29, 2012, Winston & Strawn LLP, on behalf of the Special 

Committee, engaged the financial consulting firm of W&D Consulting LLC (“Warady”) to serve 

as a separate financial advisor.  On September 5, 2012, the Special Committee held a meeting to 

discuss Warady’s sensitivity analysis and D&P’s valuation analyses.   

 

On September 11, 2012, Warady provided 

the Special Committee with a written summary of its updated analysis based on revised 

assumptions. The Special Committee and Warady discussed the assumptions, their parameters 

and their market validity.  After review of the results of the sensitivity analysis, the Special 

Committee authorized and directed the chairman of the Special Committee, Defendant Sabin, to 

engage Five Mile in negotiations for an increased price for the B Shares. 

101. Defendant Sabin proved to be an ineffective negotiator.  On Friday, 

September 21, 2012, Defendant Sabin met with members of Five Mile in New York City to 

negotiate the offer price for the B Shares.  Defendant Sabin made a counteroffer of $5.35 per B 

Share to Five Mile, a measly $.10 increase.  On Monday, September 24, 2012, Five Mile notified 

the Special Committee that it had rejected the counter-offer of $5.35 per B Share. 

102. On September 25, 2012, the Special Committee unanimously authorized the 

recommendation to the PGRT Board that the proposed merger agreement be approved at the 

lower $5.25 price, along with the recommendation to the holders of the B Shares that they vote 

to approve the merger.  Though a similar offer had already been rejected on June 6, 2011 and the 

same price had been offered in the Tender Offer, the Board knew Five Mile’s near super-

majority ownership of the B Shares guaranteed approval of the Buyout.   

 

Redacted

Redacted
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  Both the price and process the Special 

Committee used in reaching their recommendation was unfair and flawed. 

103. On September 26, 2012, Defendants Reynolds, Leitman, Patterson, Sabin, 

Tominus and Whittemore met to discuss the proposed merger agreement and consider the 

Special Committee’s recommendation.  With Defendants Leitman, Reynolds and Patterson 

abstaining from voting on the merger agreement, the Board approved the merger agreement and 

Buyout with the recommendation to the holders of the B Shares that they vote in favor of the 

Buyout. 

104. The parties signed the merger agreement on September 28, 2012. 

105. A proxy statement was mailed to holders of B Shares on October 31, 2012.  This 

action by Plaintiff was initiated on November 21, 2012 with the filing of an initial complaint. 

106. The shareholder vote on the Buyout took place on December 5, 2012.  Requiring 

only 1.26% of the votes of the then outstanding B Shares (since Five Mile or its affiliates had 

previously acquired 65.41% of the B Shares), the Buyout was approved by 74% of the B Shares, 

albeit by acquiring votes from only approximately 25% of the outstanding B Shares not held by 

Five Mile or its affiliates.  Though approved, the Buyout had thus failed to garner a majority of 

the minority B Shares (i.e. those B Shares not owned by Five Mile).    

107. Plaintiff attempted to enjoin the closing on the Buyout.  On December 21, 2012, 

this Court determined that the harm to Plaintiff and the proposed Class could be addressed by 

monetary damages. 

108. As a result of the Buyout, an affiliate of Five Mile was merged directly into 

PGRT with PGRT remaining as the surviving entity of the Buyout.  Upon consummation of the 

Buyout:  (i) each common share that was held in treasury and not outstanding and each common 

Redacted
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share owned by PGRT, any of its subsidiaries or Five Mile was automatically canceled and 

retired and now ceases to exist, and no payment was made with respect thereto, (ii) each B Share 

that was held in treasury and not outstanding and each B Share owned by PGRT, any of its 

subsidiaries or Five Mile were automatically canceled and retired and now cease to exist, and no 

payment was made with respect thereto; (iii) each issued and outstanding B Share, other than 

those shares held by PGRT, any of its subsidiaries or Five Mile, were converted into the right to 

receive $5.25 in cash, without interest and less any withholding taxes; and (iv) the outstanding 

equity interest in an affiliate of Five Mile was converted into an aggregate of one hundred (100) 

common shares of PGRT, resulting in an affiliate of Five Mile Merger Parent owning all of 

PGRT’s outstanding shares of beneficial interest.  Concurrent with the Buyout, Defendants 

Sabin, Whittemore and Tominus resigned from their positions as Board members.  

c. The Common Share Issuance and Subsequent Buyout 
Consideration Was Unfair to the Minority B Shares   

109. Due to several significant improvements to PRGT’s financial prospects, an 

improving real estate market in Chicago, a vastly improved tenant occupancy for the building 

(88% leased), and a substantial increase in value for the parking garage lease (values for existing 

parking garages increased by 100%, because the City of Chicago’s contracts to “privatize” its 

Millenium Park Garages and the city parking meter system, essentially preclude new spaces 

being created, and eliminate regulation of parking rates), the price for the Common Share 

Issuance and Buyout consideration was too low. 

110. Similar sized Chicago Loop area buildings are either on the market or have 

changed hands at prices as much as $275 per square rentable foot.  At a start, this would place 

the 1.1 million rentable square foot interest in the 330 Building at over $300 million. 
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111. Similarly, garage spaces are either on the market or have changed hands at prices 

of $45,000 to $50,000 per space, at a start this would place PGRT’s interest in the Garage at 

some $45 million.   

112. While Plaintiff will need to engage the services of an expert to fully opine as to 

what was the appropriate monetary consideration for the Common Share Issuance and Buyout, 

even without the benefit of an appraisal of each property, it is readily apparent that Defendants 

(apart from Five Mile and its representatives on the Board) undervalued the assets of PGRT in 

the Common Share Issuance and subsequent Buyout to the disadvantage of the minority B Share 

holders.   

113. The valuations used by the Board to approve these two transactions were flawed 

in numerous ways.  For example, the Garage should be valued as a separate property from the 

330 Building.  In addition, the projected net revenues from the Garage will dramatically increase 

with the opening of a hotel operation at the 330 Building providing additional nighttime revenues 

with no real incremental increase in operating expenses which will impact the projected value of 

the Garage. 

114. Further, according to D&P’s Report, D&P assumed that the value of the Lisle 

Office Center was a net liability ranging from $3.7 million to $4.1 million.  Thus, D&P valued 

the Lisle Office Center below its outstanding mortgage of approximately $9.9 million (as of 

September 26, 2012).  While PGRT had previously attempted to sell the Lisle Office Center at 

$20 million but was unsuccessful, pricing the Lisle Office Center below its debt is unrealistic. 

115. Additionally, rather than value the assets of the Joint Venture, the 330 Building 

and the Garage, based on their values as between co-venturers,  Redacted
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116. While Plaintiff has not reviewed the assumption used by D&P in its valuation in 

connection with the Common Share Issuance, the interest rate assumptions used may have been 

too high given that PGRT would be able to substantially lower its interest rates on its loans in the 

interest rate environment at the time, especially with the advantage of the AMA lease obtained 

on the 330 Building. 

CLASS ACTION ALLEGATIONS 

117. Plaintiff brings this action on her own behalf and as a class action pursuant to 

Federal Rule of Civil Procedures 23 on behalf of all holders of the B Shares from November 1, 

2011 through December 26, 2012, inclusive (“Class”).  Specifically excluded from the Class are 

Defendants, their officers, directors, agents, trustees, parents, children, corporations, trusts, 

representatives, employees, principals, servants, partners, joint venturers, or entities controlled 

by Defendants, and their heirs, successors, assigns, or other persons or entities related to or 

affiliated with Defendants and/or their officers and/or directors, or any of them. 

118. Numerosity.  Plaintiff is informed and believes, and on that basis alleges, that the 

proposed Class contains at least 100 similarly situated beneficial and/or record owners of B 

Shares.  The precise number of members of the Class is unknown to Plaintiff. The true number 

and identity of members of the Class is known by Defendants, however, and thus, class members 

may be notified of the pendency of this action by first class mail, electronic mail, and by 

published notice. 

119. Existence and Predominance of Common Questions of Law and Fact.  Common 

questions of law and fact exist as to all members of the Class and predominate over any 

Redacted
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questions affecting only individual members of the Class.  These common legal and factual 

questions include, but are not limited to, the following:  

a. Whether the Defendants breached their fiduciary duties owed by them to 
Plaintiff and the Class, and/or aided and abetted in such breach, by virtue 
of their participation and/or acquiescence in the conduct complained of 
herein; 
 

b. Whether PGRT’s sale of common stock, and control of PGRT, to Five 
Mile was unfair to Plaintiff and other members of the class.  

 
c. Whether the Buyout of PGRT by Five Mile was unfair to Plaintiff and 

other members of the Class; and 
 

d. Whether Plaintiff and members of the Class sustained damages as a result 
of Defendants’ conduct, and, if so, what is the appropriate measure of 
damages.  

 
120. Typicality.  Plaintiff’s claims are typical of the claims of the Class Members in 

that Plaintiff and each member of the Class have suffered damages as a result of Defendants’ 

conduct. 

121. Adequacy of Representation.  Plaintiff will fairly and adequately protect the 

interests of the members of the Class. Plaintiff has retained counsel experienced in complex class 

action litigation, and Plaintiff has prosecuted this action vigorously. Plaintiff has no adverse or 

antagonistic interests to those of the Class. 

122. Superiority.  A class action is superior to all other available means for the fair and 

efficient adjudication of this controversy. The damages or other financial detriment suffered by 

individual members of the Class is relatively small compared to the burden and expense that 

would be entailed by individual litigation of their claims against the Defendants. It would thus be 

virtually impossible for the members of the Class, on an individual basis, to obtain effective 

redress for the wrongs done to them. Furthermore, even if members of the Class could afford 

such individualized litigation, the court system could not. Individualized claims brought by 
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members of the Class would create the danger of inconsistent or contradictory judgments arising 

from the same set of facts. Individualized litigation would also increase the delay and expense to 

all parties and the court system from the issues raised by this action. By contrast, the class action 

device provides the benefits of adjudication of these issues in a single proceeding, economies of 

scale, and comprehensive supervision by a single court, and presents no unusual management 

difficulties under the circumstances here. 

COUNT I 
 

BREACH OF FIDUCIARY DUTIES – DUTY OF LOYALTY AND DUTY OF CARE 

(Against PGRT, Officer Defendants Patterson, Hoffman, Del Vecchio, Baron and Cory and 
PGRT Core Board Defendants Patterson, Tominus, Whittemore and Sabin) 

 
123. Plaintiff reasserts and incorporates all of the foregoing paragraphs as if fully set 

forth herein. 

124. PGRT Officer Defendants and PGRT Core Board Defendants owed fiduciary 

duties of loyalty and care to Plaintiff and the Class.  Since the Officer Defendants and PGRT 

Core Board Defendants were neither disinterested nor independent, and since Plaintiff’s claims 

concern the sale of control of PGRT, the actions taken by the Officer Defendants and PGRT 

Core Board Defendants in selling PGRT common shares to Five Mile and the consideration 

received therefrom are subject to the entire fairness standard.  As set out in detail above, the 

Common Share Issuance was unfair to the holders of the B Shares.  PGRT, the Officer 

Defendants and PGRT Core Board Defendants have breached their duties of loyalty and care to 

such shareholders. 

125. The Officer Defendants and PGRT Core Board Defendants violated their duties of 

loyalty and care to the holders of the B Shares by, among other things, entrenching themselves, 

insulating themselves from liability, obtaining for themselves and for Five Mile substantial 
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economic benefits, while frustrating the holders of the B Shares’ rightful expectations of 

profiting from the success of PGRT’s real estate assets and selling control.   

126. As a result of PGRT’s, the Officer Defendants’ and PGRT Core Board 

Defendants’ breaches of their duties of loyalty and care, Plaintiff and the Class have sustained 

loss and damage from the improper sale of control to Five Mile through the issuance of common 

shares to Five Mile, the insufficient consideration received for such sale of control, and the 

subsequent insufficient consideration for their B Shares in the Buyout. 

COUNT II 
 

BREACH OF FIDUCIARY DUTIES – DUTY OF LOYALTY AND DUTY OF CARE 

(Against PGRT and the Individual Defendants Patterson, Hoffman, Del Vecchio, 
Baron, Cory, Glasgow, Leitman, Reynolds, Tominus, Whittemore and Sabin) 

 
127. Plaintiff reasserts and incorporates all of the foregoing paragraphs as if fully set 

forth herein. 

128. PGRT and the Individual Defendants owed fiduciary duties of loyalty and care to 

Plaintiff and the Class.  Since the Individual Defendants were neither disinterested nor 

independent, and since Plaintiff’s claims concern the cash-out of minority shareholders by the 

majority, the actions taken by the Individual Defendants in completing the Buyout are subject to 

the entire fairness standard.  As set out in detail above, the Buyout and its consideration were 

unfair both as to price and process to the minority holders of the B Shares.  PGRT and the 

Individual Defendants have breached their duties of loyalty and care to such shareholders. 

129. The Individual Defendants violated their duties of loyalty and care to the holders 

of the B Shares by, among other things, entrenching themselves, insulating themselves from 

liability, obtaining for themselves and for Five Mile substantial economic benefits, while 

frustrating the holders of the B Shares’ rightful expectations of profiting from the success of 
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PGRT’s real estate assets, while failing to negotiate the Buyout at arm’s-length, and failing to 

demand adequate consideration for PGRT’s B Shares.   

130. As a result of the Individual Defendants’ breaches of their duties of loyalty and 

care, Plaintiff and the Class have sustained loss and damage from the insufficient consideration 

for their B Shares in the Buyout. 

COUNT III 
 

BREACH OF FIDUCIARY DUTIES OWED TO MINORITY HOLDERS  
OF B SHARES AND AIDING AND ABETTING THE  

COMMON SHARE ISSUANCE 

(Against Five Mile) 
 
131.  Plaintiffs repeat and reallege the previous paragraphs as if fully set forth herein. 

132.  At times relevant hereto, Five Mile controlled 100% of PGRT’s common stock 

and nearly two thirds of PGRT’s B Shares. Five Mile used their majority control of such shares 

to install Trustees, controlled by Five Mile, to every seat of PGRT’s Board in 2012. 

133. As majority owner, Five Mile owed fiduciary duties to the minority holders of the 

B Shares to avoid using their majority ownership in bad faith or with reckless disregard to 

oppress the minority owners. 

134. The actions of Five Mile in proposing, negotiating, and pledging to and voting 

their PGRT B Shares in favor of the Buyout of PGRT with an affiliate of Five Mile while 

providing severely inadequate consideration for the B Shares of the minority shareholders were 

committed in bad faith and with reckless disregard of their duties as the controlling shareholder 

and constituted oppression of the minority by the majority, resulting in damage and loss to 

Plaintiff and members of the Class. 

135. The Common Share Issuance and Tender Offer enabled Five Mile to remove all 

PGRT Board members nominated and elected by the holders of the B Shares.  Thereafter, Five 
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Mile proposed a Buyout of PGRT and negotiated such agreement with the PGRT board members 

that Five Mile had installed at PGRT.  Because Five Mile effectively negotiated the Buyout with 

themselves, the Buyout was unfair in price and process to the minority holders of the B Shares. 

136. As a result of the Buyout, Plaintiff and the members of the Class received $5.25 

per B Share which insufficiently reflected the value of PGRT on November 1, 2011, when 

control of PGRT was wrested from holders of the B Shares by Five Mile in the Common Share 

Issuance.   

137. Five Mile used their power in bad faith and with reckless disregard to its duties as 

a majority shareholder to disenfranchise the minority and coerce the minority into converting 

their B Shares for less than the fair value of such shares.  

138. Five Mile separately and jointly acted and participated in the unfair Common 

Stock Issuance by knowingly encouraging, inciting, and providing substantial assistance to 

PGRT, the Officer Defendants and PGRT Core Board Defendants to effect the Common Stock 

issuance, and did so with knowledge that PGRT, the Officer Defendants and PGRT Core Board 

Defendants owed fiduciary duties to the holders of the B Shares and with knowledge that PGRT, 

the Officer Defendants and PGRT Core Board Defendants were breaching their fiduciary duties 

to such shareholders.  By agreeing to provide incentive and retention plan payments to the 

Officer Defendants, Five Mile unfairly compromised the integrity of these defendants 

COUNT IV 
 

BREACH OF FIDUCIARY DUTY – SELF DEALING 

(Against Management Defendants Patterson, Hoffman, Del Vecchio, Baron and Cory) 
 

139. Plaintiffs repeat and reallege the previous paragraphs as if fully set forth herein. 

140. At all relevant times, the Management Defendants had:  (1) a fiduciary duty to the 

holders of the B Shares to, in good faith, act in the best interests of all holders of the B Shares; 
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(2) a fiduciary duty not to act in reckless disregard of their duties as officers; (3) a duty not to 

self-deal with PGRT and Five Mile on terms that were more beneficial to themselves; (4) a 

fiduciary duty to deal at arm’s-length with Five Mile and in such dealings to eliminate all 

conflicts of interests; and (5) a fiduciary duty to ensure that in all dealings with Five Mile there 

was maintained an “entire fairness” standard, meaning that any transactions between PGRT and 

Five Mile must be achieved, if at all, through a fair process at a fair price. 

141. Management Defendants breached their fiduciary duties by, among other things, 

entrenching management at the expense of PGRT’s actual owners, engaging in a management 

contrivance to transfer control of PGRT to Five Mile through the issuance of PGRT common 

shares to Five Mile, engaging in a management contrivance to wrongfully take PGRT from the 

holders of the B Shares, without adequate consideration, through the Buyout of PGRT with Five 

Mile, all in order to provide, for themselves, (1) continued employment in their current positions; 

(2) retention plan payments, which are more than double the amounts such executives will also 

receive under PGRT’s incentive plan purportedly designed to align the interests of certain PGRT 

executives with the interests of the holders of the B Shares; and (3) the opportunity to invest an 

aggregate of approximately $1.3 million in the 330 Building and Garage.  

142. As a result of Management Defendant’s self-dealing and reckless disregard of 

their duties as officers, Plaintiff and the Class have sustained loss and damage from the loss of 

control of PGRT, the insufficient consideration received for PGRT’s common shares and the 

insufficient consideration for their B Shares. 
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COUNT V 
 

UNJUST ENRICHMENT 

(Against Five Mile) 
 

143. Plaintiff reasserts and incorporates all of the foregoing paragraphs as if fully set 

forth herein. 

144. This claim is brought by Plaintiff against Five Mile for unjust enrichment under 

common law. 

145. Five Mile was unjustly enriched, to the detriment of and at the expense of 

Plaintiff and the Class, as a result of their unlawful and inequitable conduct, through which 

voting control and the value of the assets of PGRT were transferred solely to Five Mile by 

cancelling the shares of minority holders of the B Shares for insufficient consideration.   

146. Accordingly, it would inequitable for Five Mile to be permitted to retain any of 

the proceeds or other economic benefits conferred upon them in the Common Share Issuance and 

Buyout derived from Five Mile’s unlawful and inequitable conduct alleged in this Complaint. 

147. Plaintiff seeks disgorgement of Five Mile’s unjustly acquired proceeds or other 

economic benefits in the Common Share Issuance and/or the Buyout and seeks rescissionary 

damages for the benefit of Plaintiff and the Class, in an equitable and efficient fashion to be 

determined by the Court. 

JURY TRIAL DEMAND 

148. Plaintiff and the Class demand that all issues of fact of this case be tried to a 

properly impaneled jury to the extent permitted under the law. 
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DEMAND FOR RELIEF 

WHEREFORE, Plaintiff prays for judgment and relief as follows: 

A. Ordering that this action may be maintained as a class action and certifying 

Plaintiff as a class representative; 

B. Declaring that Defendants have breached their fiduciary duties to Plaintiff and the 

proposed Class; 

E. Awarding rescissionary damages to Plaintiff and the Class for the Common Share 

Issuance and Buyout; 

F. Directing Defendants to account to Class members for their damages sustained as 

a result of the wrongs complained of herein; 

G. Awarding Plaintiff the costs of this action, including a reasonable allowance for 

Plaintiff’s attorneys’ and experts’ fees; and 

H. Granting such other and further relief as to the Court may deem just and proper. 

Dated:  January 29, 2013 
 
 
 
 
 
 

KRISLOV & ASSOCIATES, LTD. 
 
 
By:   /s/Clinton A. Krislov  
 Clinton A. Krislov, Esq.       
            20 North Wacker Drive, Suite 1350 
            Chicago, IL 60606 
            Telephone: (312) 606-0500 
            Facsimile: (312) 606-0207 
            Email: clint@krislovlaw.com 
 
            Merrill G. Davidoff, Esq. 
            Robin Switzenbaum, Esq. 
            Lawrence Deutsch, Esq.   
            Jeffrey L. Osterwise, Esq. 
            Berger & Montague, P.C. 
            1622 Locust Street 
 Philadelphia, PA  19103 
 Telephone:  (215) 875-3000 
 Facsimile:   (215) 875-4613 
            Email:   mdavidoff@bm.net 
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            Gerald W. Berger, Esq.  
            Law Office of Gerald W. Berger  
            First National Tower  
            106 S. Main St., Suite 2500  
            Akron, Ohio 44308-1447  
            Telephone:  (330) 253-2195  
            Facsimile:   (330) 996-8175  
            Email:  gwb@voyager.net 
            
           Attorneys for Plaintiff Patricia Fox and 
           the Proposed Class 
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