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I. INTRODUCTION 

Plaintiff Joseph Savitskie (“Plaintiff”) has brought this lawsuit individually and on behalf 

of similarly situated employees to recover unlawfully withheld overtime compensation and other 

damages based on the misclassification by Defendant Zenta Mortgage Services LLC (“Zenta” or 

“Defendant”) of its mortgage underwriters as exempt employees under the Fair Labor Standards 

Act, 29 U.S.C. § 201, et seq. (“FLSA”).  Plaintiff respectfully submits this motion pursuant to 29 

U.S.C. § 216(b) to conditionally certify a collective action and facilitate Court-approved notice 

of this lawsuit to all current and former Zenta employees who have held the position of mortgage 

underwriter at any time from March 14, 2008 to the present.  Plaintiff‟s proposed Notice of 

Collective Action Lawsuit (the “Notice”), attached hereto as Exhibit 1, makes clear that the 

FLSA claim applies only to those who worked as mortgage underwriters, who worked over 40 

hours per week in at least one week, and who did not receive overtime compensation.  Plaintiff‟s 

proposed Opt-In Consent Form, attached hereto as Exhibit 2, also requires potential opt-in 

Plaintiffs to certify that they meet this requirement. 

The standard that Plaintiff must meet under this Motion is extremely minimal under the 

FLSA:  plaintiffs need only demonstrate that they are similarly situated to the potential class.   

Morgan v. Family Dollar Stores, Inc., 551 F.3d 1233, 1260-61 (11th Cir. 2008), cert den’d, 130 

S. Ct. 59 (2009).  As this Court has previously noted, the “Fourth Circuit has not offered a 

definition of „similarly situated.‟”  Grace v. Family Dollar Stores, Inc., No. 3:06-CV-306, 2007 

WL 2669699, at *2 (W.D.N.C. Sept. 6, 2007).  However, this Court has found the Eleventh 

Circuit‟s definition and analysis persuasive:  a “plaintiff must make some rudimentary showing 

of commonality between the basis for his claims and that of the potential claims of the proposed 

class.”  Id. (quoting Holt v. Rite Aid Corp., 333 F. Supp. 2d 1265, 1270 (M.D. Ala. 2004)).  The 
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U.S. Court of Appeals for the Eleventh Circuit has further described the standard for determining 

similarity at the initial stage of the litigation as “„not particularly stringent,‟ „fairly lenient,‟ 

„flexib[le],‟ „not heavy,‟ and „less stringent than that for joinder under Rule 20(a) or for separate 

trials under 42(b).‟”  Morgan, 551 F.3d at 1260-61 (citations omitted).  Indeed, at this “notice 

stage,” the court only determines, based simply on the pleadings and any declarations 

submitted by the plaintiffs, whether the plaintiffs and potential opt-in plaintiffs are sufficiently 

“similarly situated” to issue notice and allow the case to proceed as a collective action through 

discovery.  See, e.g., Romero v. Mountaire Farms, Inc., No. 7:09-CV-190, 2011 WL 2358506, at 

*2 (E.D.N.C. June 9, 2011); Epps v. Arise Scaffolding & Equipment, Inc., No. 2:10-cv-189, 2011 

WL 1566004, at *10 (E.D. Va. Feb. 17, 2011); Ceras-Campo v. WF Partnership, No. 5:10-cv-

215, 2011 WL 588417, at *2 (E.D.N.C. Feb. 9, 2011); Grace, 2007 WL 2669699, at *2. 

Here, because Zenta‟s mortgage underwriters perform the same general duties and are 

subject to Zenta‟s blanket classification of mortgage underwriters as exempt and resultant failure 

to pay overtime, Plaintiff is similarly situated with the potential opt- in plaintiffs to whom he 

seeks to send notice.  Prompt judicial notice will give these individuals the opportunity to learn 

about the existence of this lawsuit, and to make a decision concerning whether they wish to join 

the lawsuit while they still have claims that are not time-barred.  See 29 U.S.C. § 255(a) 

(providing a maximum three-year statute of limitations on FLSA claims); Grayson v. K Mart 

Corp., 79 F.3d 1086, 1106 (11th Cir. 1996) (indicating that the statute of limitations for an FLSA 

claim is not tolled for individual opt-in plaintiffs until they file consent forms with the court). 

Thus, without prompt notice of this case, potential plaintiffs may be severely prejudiced by the 

running of the relevant statute of limitations. 
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Plaintiff respectfully requests that the Court approve this Motion and enter an Order: 

 authorizing Plaintiff‟s FLSA claim to proceed as a collective action, see generally 

Hoffman-LaRoche, Inc. v. Sperling, 493 U.S. 165, 171-72 (1989) (describing court‟s role 

in supervising the notice process); 

 approving the issuance of Plaintiff‟s proposed Notice and Opt-In Consent Form (attached 

as Exhibits 1 and 2) to all current and former mortgage underwriters of Zenta and who 

have performed work for Zenta at any time from March 14, 2008 to the present (the 

“FLSA Class”); 

 approving Heffler, Radetich & Saitta LLP (www.heffler.com) (“Heffler”) as the “Notice 

Administrator” in this case to administer and oversee the mailing of the Notice and Opt-

In Consent Form to the FLSA Class; 

 ordering Defendant to provide to Plaintiff‟s counsel and Heffler, within one week, an 

electronic database of the names, last known mailing addresses, telephone numbers, dates 

of work, and Social Security Numbers of all members of the FLSA Class (which can be 

produced pursuant to a protective order maintaining its confidentiality); 

 ordering Heffler to send the Notice and Opt-In Consent Form to the FLSA Class within 

ten business days of receiving the electronic database, to inform them of their right to opt 

in to this lawsuit; 

 ordering Zenta to post a copy of the Notice in appropriate, conspicuous, visible and 

accessible places at each of its facilities, where it will be seen by current mortgage 

underwriters; 
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 ordering that all FLSA Class members shall be provided with ninety (90) days from the 

date of mailing the Notice and Opt-In Consent Form to “opt-in” to this lawsuit (the “Opt-

In Period”); and 

 ordering that all Opt-In Consent Forms will be deemed to have been filed with the Court 

the date that they are stamped as received by Heffler, and that Heffler will send .pdf 

copies of all returned Opt-In Consent Forms to Plaintiff‟s Counsel, who will file them 

electronically on the docket on a weekly basis. 

II. FACTUAL BACKGROUND 

A. The Parties 

Plaintiff Joseph Savitskie worked for Zenta as a mortgage underwriter in Charlotte, North 

Carolina from August 27, 2010 to March 4, 2011.  See Declaration of Joseph Savitskie 

(“Savitskie Decl.”), attached as Exhibit 3, ¶ 2.  Zenta is a Delaware limited liability corporation 

that services mortgage loans for contracting client banks.  Collective Action Complaint, filed 

March 14, 2011 (cited to as “Compl. ¶ ___”), ¶¶ 7 & 9. 

On March 14, 2011, Plaintiff brought this action against Defendant as a collective action 

pursuant to 29 U.S.C. § 216(b).  Plaintiff brings claims for unpaid overtime compensation under 

the FLSA.  Compl. ¶ 1.  Since filing, four additional Plaintiffs (collectively, “Opt-In Plaintiffs”) 

who work or worked for Zenta as mortgage underwriters have already opted into this litigation to 

date.  See Dkt. Nos. 3, 6 and 13; see also Declaration of Antoinette Gross (“Gross Decl.”) 

(attached as Exhibit 4); Declaration of Lyle David Harrison (“Harrison Decl.”) (attached as 

Exhibit 5); Declaration of Angela Mack (“Mack Decl.”) (attached as Exhibit 6); Declaration of 

Randall Neal Spivey (“Spivey Decl.”) (attached as Exhibit 7). 
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B. Plaintiff And The FLSA Class Members Have Been Misclassified As Exempt 

And Denied Overtime Wages        

When Plaintiff and those similarly situated accepted their positions with Defendant, they 

were informed that their positions were exempt from the overtime requirements of the FLSA.  

See, e.g., Savitskie Decl. ¶ 3; Gross Decl. ¶ 3; Harrison Decl. ¶ 3; Mack Decl. ¶ 3; Spivey Decl. ¶ 

3.  Plaintiff and the Opt-In Plaintiffs, as mortgage underwriters at Zenta, are not legally subject 

to any exemption from the FLSA.  Rather, the position of mortgage underwriter at Zenta has 

production-based duties that require that overtime compensation be paid for hours worked in 

excess of 40 each week.  Plaintiff and the other mortgage underwriters regularly work and 

worked in excess of forty hours per week without extra overtime compensation.  See, e.g., 

Savitskie Decl. ¶¶ 11 &15; Gross Decl. ¶¶ 11 &15; Harrison Decl. ¶¶ 11 &15; Mack Decl. ¶¶ 11 

&15; Spivey Decl. ¶¶ 11 &15.   

1. Plaintiff And The FLSA Class Members Have Similar Duties  

Zenta‟s mortgage underwriters have sufficiently similar duties to be grouped in the same 

FLSA collective.  Specifically, mortgage underwriters have the primary job duty of ensuring that 

loans that are approved by Zenta are approved pursuant to policies and guidelines imposed by 

Zenta and contracting banks.  See Savitskie Decl. ¶ 6; Gross Decl. ¶ 6; Harrison Decl. ¶ 6; Mack 

Decl. ¶ 6; Spivey Decl. ¶ 6.  Notably, mortgage underwriters are not responsible for determining 

the types of loan products that are offered, and have no role in creating or altering Zenta‟s or the 

contracting bank‟s underwriting policies and guidelines.  See Savitskie Decl. ¶¶ 8-9; Gross Decl. 

¶¶ 8-9; Harrison Decl. ¶¶ 8-9; Mack Decl. ¶¶ 8-9; Spivey Decl. ¶¶ 8-9.  

2. Zenta’s Mortgage Underwriters Are Engaged In The Production 

Of Loans          

Mortgage underwriters at Zenta have a “production” position with a primary function of 

“producing” loans.  Defendant Zenta is in the business of servicing and selling mortgage loans.  
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See Compl. ¶¶ 7 & 9.  Zenta has contracts with third party banks to provide underwriting and 

other mortgage loan services.  See Savitskie Decl. ¶¶ 4-5; Gross Decl. ¶¶ 4-5; Harrison Decl. ¶¶ 

4-5; Mack Decl. ¶¶ 4-5; Spivey Decl. ¶¶ 4-5.  Mortgage underwriters‟ primary duty is to take the 

applications and corresponding financial information of customers of the third-party contracting 

banks and apply Zenta‟s and the banks‟ mortgage underwriting guidelines and policies to 

determine whether the application met the guidelines.  See Savitskie Decl. ¶ 6; Gross Decl. ¶ 6; 

Harrison Decl. ¶ 6; Mack Decl. ¶ 6; Spivey Decl. ¶ 6.  When they first begin working under 

Zenta‟s contract with an outside bank, mortgage underwriters are required to participate in 

training in order to familiarize the underwriters with the contracting bank‟s guidelines, 

irrespective of their level of underwriting experience.  See Savitskie Decl. ¶¶ 4-5 & 15(c); Gross 

Decl. ¶¶ 4-5 & 15(c); Harrison Decl. ¶¶ 4-5 & 15(c); Mack Decl. ¶¶ 4-5 & 15(c); Spivey Decl. ¶¶ 

4-5 & 15(c). 

Mortgage underwriters are evaluated on the number of applications the mortgage 

underwriter cleared each day.  See Savitskie Decl. ¶ 10; Gross Decl. ¶ 10; Harrison Decl. ¶ 10; 

Mack Decl. ¶ 10; Spivey Decl. ¶ 10.  Mortgage underwriters do not determine which loan 

products Zenta or the contracting banks offer.  See Savitskie Decl. ¶ 8; Gross Decl. ¶ 8; Harrison 

Decl. ¶ 8; Mack Decl. ¶ 8; Spivey Decl. ¶ 8.  Moreover, mortgage underwriters are not involved 

in creating or changing Zenta‟s or the contracting banks‟ underwriting policies or guidelines.  

See Savitskie Decl. ¶ 9; Gross Decl. ¶ 9; Harrison Decl. ¶ 9; Mack Decl. ¶ 9; Spivey Decl. ¶ 9.  

Indeed, their function is strictly confined to applying the guidelines and policies as written 

without discretion on an individual application basis.  These circumstances make clear that their 

duties are “production”-based duties. 
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3. Plaintiff And The FLSA Class Members Are Similarly Situated 

With Respect To Their Position In The Company And With 

Respect To Relevant Company Policies     

Mortgage underwriters are similar in their position within Zenta and Zenta‟s policies are 

applied uniformly to them.  Mortgage underwriters hold the same job title, have similar job 

duties, have similar training, share the same supervision hierarchy, share the same payroll 

personnel, are all classified as exempt from the FLSA, and were, consequently, not paid overtime 

when they worked in excess of 40 hours a week.  Savitskie Decl. ¶ 15; Gross Decl. ¶ 15; 

Harrison Decl. ¶ 15; Mack Decl. ¶ 15; Spivey Decl. ¶ 15. 

III. LEGAL ARGUMENT 

Plaintiff seeks court-facilitated notice in this collective action pursuant to Section 216(b) 

of the FLSA, which provides that an action may be maintained against any employer in federal 

court “by any one or more employees for and on behalf of himself or themselves and other 

employees similarly situated.”  29 U.S.C. § 216(b).  The collective action mechanism allows for 

the efficient adjudication of similar claims so that “similarly situated” workers, whose claims are 

often small and not likely to be brought on an individual basis, may join together and pool their 

resources to prosecute their claims.  See Hoffman-La Roche Inc., 493 U.S. at 170. 

A. Judicial Notice To The FLSA Class Should Be Allowed 

A collective action under Section 216(b) of the FLSA is defined by three important 

features.  First, in order to participate in a collective action, an employee must “opt in,” meaning 

that the employee must consent in writing to join the suit and that consent must be filed with the 

court.  Id. at 168; Hipp v. Liberty Nat’l Life Ins. Co., 252 F.3d 2308, 1216 (11th Cir. 2001) 

(citing Grayson, 79 F.3d at 1106); see also Romero, 2011 WL 2358506, at *2.  Second, the 

statute of limitations runs on each employee‟s claim until that individual files a consent form 

with the court, unless the statute is tolled.  Grayson, 79 F.3d at 1106.  Third, to serve the “broad 
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remedial purpose” of the FLSA, courts often order notice to other potential similarly situated 

employees to inform them of this opportunity to opt into to the case.  Dybach v. State of Fla. 

Dept. of Corrs., 942 F.2d 1562, 1567 (11th Cir. 1991) (citing Braunstein v. E. Photographic 

Labs., Inc., 600 F.2d 335, 336 (2d Cir. 1978)).  

In light of these important features, Court-supervised notice is a preferred method for 

managing this notification process for several reasons:  judicial notice avoids a “multiplicity of 

duplicative suits,” allows the court to set deadlines to advance the disposition of an action, and it 

protects potential plaintiffs‟ claims from expiring under the statute of limitations. Hoffmann-La 

Roche, 493 U.S. at 171-73.   

Here, judicial notice is proper because Plaintiff satisfies the lenient standard for 

demonstrating that he is similarly situated to the FLSA Class.  This case is in its very early 

stages.  The Complaint was filed on March 14, 2011.  The parties have only recently begun the 

process of formal discovery by submitting their Rule 26(f) Report, and have agreed to postpone 

formal discovery until after the Court‟s decision on this Motion.  Under the lenient standards 

adopted by this Court and others, as laid out more fully below, this case should be conditionally 

certified as a collective action under the FLSA and class notice should be issued. 

1. District Courts In The Fourth Circuit Apply A Two-Stage 

Certification Process       

District courts in the Fourth Circuit have proceeded without clear guidance as to the 

question of whether potential class members are “similarly situated” because the Fourth Circuit 

has yet to establish or adopt an analysis.  See Ceras-Campo v. WF Partnership, 2011 WL 

588417, at *2.  The district courts have, nevertheless, been uniform in their adoption of the 

Eleventh Circuit‟s two-step approach.  See id.; Romero, 2011 WL 2358506, at *2; Epps v. Arise 

Scaffolding & Equip., Inc., 2011 WL 1566004, at *10; Nolan v. Reliant Equity Investors, LLC, 
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No. 3:08-CV-62, 2009 WL 2461008, at *7 (N.D.W. Va. Aug. 10, 2009); see also Grace, 2007 

WL 2669699, at *2 (citing Eleventh Circuit case law in support of its conditional certification 

analysis).   

The first step is the “notice stage,” where the court determines based on the pleadings 

and any declarations submitted by the plaintiffs whether the plaintiffs and potential opt-in 

plaintiffs are sufficiently “similarly situated” to issue notice and allow the case to proceed as a 

collective action through discovery.  See, e.g., Romero, 2011 WL 2358506, at *2; Epps, 2011 

WL 1566004, at *10; Ceras-Campo, 2011 WL 588417, at *2; Grace, 2007 WL 2669699, at *2.    

Once the court determines that potential opt-in plaintiffs may be “similarly situated” for 

the purposes of authorizing judicial notice, the court “conditionally certifies” the FLSA 

collective action and the plaintiffs send court-approved notice to potential plaintiffs.  See Nolan, 

2009 WL 2461008, at *7.  Upon receiving notice, the potential plaintiffs may elect to opt into the 

lawsuit pursuant to Section 216(b) by filing written consents with the court.  See id.   Once notice 

is accomplished, the action proceeds as a collective action through discovery.  Id.; see also Hipp, 

252 F.3d at 1218. 

At the second step, typically on a motion for decertification following the end of the 

discovery period, the court undertakes a more stringent factual determination as to whether 

members of the collective class are, in fact, similarly situated.  See Romero, 2011 WL 2358506, 

at *2 (citing Hipp, 252 F.3d at 1218); Nolan, 2009 WL 2461008, at *7; see also Grayson, 79 

F.3d at 1096.  If after discovery, it is apparent that plaintiffs and others are not similarly situated, 

the court may “de-certify” the collective action and dismiss the claims of the opt-in plaintiffs‟ 

without prejudice.  Romero, 2011 WL 2358506, at *2 (citing Hipp, 252 F.3d at 1218); Nolan, 

2009 WL 2461008, at *7. 
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2. The Standard For Conditional Class Certification And Judicial 

Notice In FLSA Collective Actions Is Minimal    

Although the Fourth Circuit has not discussed the appropriate burden at the notice stage, 

this Court has found the Eleventh Circuit‟s law most persuasive.  See Grace, 2007 WL 2669699 

at *2.  A plaintiff‟s burden is particularly low in the Eleventh Circuit.  Although many courts 

have held that the notice stage requires only “substantial allegations that the putative class 

members were together the victims of a single decision, policy, or plan” – here the decision to 

classify mortgage underwriters as exempt notwithstanding the inapplicability of any exemption 

to the duties ascribed to those employees – the Eleventh Circuit has stated that even these 

allegations may not be required to satisfy the similarly situated requirement of Section 216(b).  

See Hipp, 252 F.3d at 1219 (quoting Grayson, 79 F.3d at 1095); Grace, 2007 WL 2669699 

(requiring on a rudimentary showing of commonality between basis of claims).  Therefore, “[t]he 

district court‟s broad discretion at the notice stage is thus constrained, to some extent, by the 

leniency of the standard for the exercise of that discretion.”  Morgan, 551 F.3d at 1261. 

This Court has applied the Eleventh Circuit rule, stating that “a „plaintiff must make 

some rudimentary showing of commonality between the basis for his claims and that of the 

potential claims of the proposed class.”  Grace, 2007 WL 2669699, at *2 (quoting Holt v. Rite 

Aid Corp., 333 F. Supp. 2d 1265, 1269 (M.D. Ala. 2004)).  Similarly, Judge Boyle in the U.S. 

District Court for the Eastern District of North Carolina recently applied a similar standard 

noting:  “[p]utative class members are „similarly situated‟ for purposes of [Section] 216(b) if 

they „raise a similar legal issue as to coverage, exemption, or nonpayment of . . . overtime arising 

from at least a manageably similar factual setting with respect to their job requirements and pay 

provisions . . . .‟”  Romero, 2011 WL 2358506, at *2 (quoting De Luna-Guerrero v. N.C. 

Growers Ass’n, Inc., 338 F. Supp. 2d 649, 654 (E.D.N.C. 2004)).   
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Even under this light burden, the Fourth Circuit has held that it is insufficient to merely 

show that an employer‟s classification of employees in a particular job category as exempt does 

not make the employees similarly situated.  See In re Family Dollar FLSA Litig., 637 F.3d 508, 

518 (4th Cir. 2011).  Rather, “it is necessary to review the actual job duties of those in that job 

category to determine whether they are similarly situated and whether the exemption defense can 

be collectively litigated.”  Id. (quoting Morgan, 551 F.3d at 1264 n.46).  Although this Court 

likewise ruled in Grace that merely classifying employees as exempt does not sufficiently 

establish the element of “similarly situated,” where plaintiffs sufficiently show commonality of 

duties as between plaintiffs and potential plaintiffs, the element is established.  Grace, 2007 WL 

2669699, at *2.  Importantly, the potential class members‟ “situations need not be identical.  

Differences as to the time actually worked, wages actually due, and hours involved are, of 

course, not significant to this determination.”  Romero, 2011 WL 2358506, at *2 (quoting De 

Luna-Guerrero, 338 F. Supp. 2d at 654).  Insubstantial differences in job duties that do not 

materially affect whether a group of employees may be properly classified as exempt warrant 

similar treatment.   

3. Plaintiff Has Met and Exceeded The “Similarly Situated” 

Standard Necessary At This Early Stage of The Litigation 

Plaintiff and Opt-In Plaintiffs are similarly situated as among themselves and all other 

mortgage underwriters at Zenta.  The mortgage underwriters at Zenta share substantially similar, 

if not the same job duties, and are subject to uniform policies promulgated by Zenta.  See 

Savitskie Decl. ¶ 15; Gross Decl. ¶ 15; Harrison Decl. ¶ 15; Mack Decl. ¶ 15; Spivey Decl. ¶ 15.  

Notwithstanding any content differences as between contracting banks, mortgage underwriters 

were required to mechanically apply the bank‟s guidelines pursuant to Zenta policy without any 

discretion.  See Savitskie Decl. ¶¶ 5-8; Gross Decl. ¶¶ 5-8; Harrison Decl. ¶¶ 5-8; Mack Decl. ¶¶ 
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5-8; Spivey Decl. ¶¶ 5-8.  Furthermore, Zenta uniformly classified all mortgage underwriters as 

exempt.  Savitskie Decl. ¶¶ 3 & 15; Gross Decl. ¶¶ 3 & 15; Harrison Decl. ¶¶ 3 & 15; Mack 

Decl. ¶¶ 3 & 15; Spivey Decl. ¶¶ 3 & 15.  While a universal “exempt” classification is generally 

considered insufficient to warrant certification, it is nonetheless a persuasive factor; especially 

when considered in light of the mortgage underwriters‟ same job title and duties.  See Grace, 

2007 WL 2669699, at *2 (requiring an examination of the putative collective‟s members‟ 

duties).  All mortgage underwriters were also similar in that they were paid on a salary basis and 

denied overtime compensation despite regularly working in excess of forty (40) hours per week.  

See Savitskie Decl. ¶¶ 3, 11 & 15; Gross Decl. ¶¶ 3, 11 & 15; Harrison Decl. ¶¶ 3, 11 & 15; 

Mack Decl. ¶¶ 3, 11 & 15; Spivey Decl. ¶¶ 3, 11 & 15. 

Given the uniform misclassification of underwriters as exempt, their similar pay, duties, 

and positions in the organizational hierarchy, the mortgage underwriters can easily be found to 

be “similarly situated” for purposes of the FLSA and a class should be conditionally certified.  

Courts around the country have conditionally certified cases like this one where mortgage 

underwriters and loan officers were classified as exempt.  See, e.g., Gee v. SunTrust Mortgage, 

Inc., No. C-10-1509, 2011 WL 722111 (N.D. Cal. Feb. 18, 2011) (conditionally certifying 

collective of mortgage underwriters and approving court-facilitated notice to potential members 

of the collective); Bollinger v. Residential Capital, LLC, 761 F. Supp. 2d 1114 (W.D. Wash. 

2011) (same); Chabrier v. Wilmington Finance, Inc., No. 06-4176, 2006 WL 3742774 (E.D. Pa. 

Dec. 13, 2006) (conditionally certifying collective action comprised of loan officers and ordering 

notice be provided to potential members of the collective); Stanfield v. First NLC Fin. Servs., 

LLC, 2006 WL 319-527 (N.D. Cal. Nov. 1, 2006) (same); see also Davis v. J.P. Morgan Chase 

& Co., 587 F.3d 529 (2d Cir. 2009) (examining the duties of mortgage underwriters and 
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concluding that those duties – as similarly described by Plaintiff and Opt-In Plaintiffs here, are 

non-exempt under the FLSA).  This Court should hold similarly and conditionally certify the 

collective action under Section 216(b) of the FLSA. 

In Grace v. Family Dollar Stores, Inc., this Court denied the plaintiff store managers‟ 

motion for condition certification because there was “no allegation that the assignment of the 

duties was Family Dollar‟s policy, and therefore applicable to each Plaintiff” and “[t]he duties of 

a store manager, absent a guiding company policy would vary from store to store.”  2007 WL 

2669699, at *2.  By contrast here, Zenta‟s mortgage underwriters were governed by uniform 

policies and duties promulgated by Zenta and their mortgage underwriting work was constrained 

by substantially similar underwriting guidelines promulgated by Zenta‟s contracting banks.  See 

Savitskie Decl. ¶¶ 5-8 & 15; Gross Decl. ¶¶ 5-8 & 15; Harrison Decl. ¶¶ 5-8 & 15; Mack Decl. 

¶¶ 5-8 & 15; Spivey Decl. ¶¶ 5-8 & 15.  As Judge Trenga of the Eastern District of Virginia 

noted in certifying a collective of misclassified independent contractors, where employees 

“sufficiently show[ed] . . . that the[ir] duties . . . were governed by Defendants‟ uniform policies 

and [outside] regulations,” the case is distinguishable from Grace.  Houston v. URS Corp., 591 

F. Supp. 2d 827, 834 (E.D. Va. 2008).  Indeed, unlike Grace, Plaintiffs in this action assert that 

Zenta‟s policies and the contracting bank‟s guidelines exert complete control over mortgage 

underwriters‟ duties.  Compare Savitskie Decl. ¶¶ 5-8 & 15; Gross Decl. ¶¶ 5-8 & 15; Harrison 

Decl. ¶¶ 5-8 & 15; Mack Decl. ¶¶ 5-8 & 15 and Spivey Decl. ¶¶ 5-8 & 15, with Grace, 2007 WL 

2669699 at *2.
1
   

                                                 
1
 Moreover, in Grace, Plaintiffs sought to certify a collective action composed of single store 

managers at over 6,400 stores in 44 states.  Grace, 2007 WL 2669699, at *1.  By  contrast, the 

Plaintiffs in this case work in offices with large numbers of other mortgage underwriters.  See 

Savitskie Decl. ¶ 15; Gross Decl. ¶ 15; Harrison Decl. ¶ 15; Mack Decl. ¶ 15; Spivey Decl. ¶ 15.  

As such, the activities of mortgage underwriters are similarly controlled by management.  In fact, 
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In light of the substantially similar duties performed by Zenta‟s mortgage underwriters – 

performed pursuant to Zenta‟s policies and contracting banks‟ underwriting guidelines – and the 

mortgage underwriters similar compensation structure, the mortgage underwriters employed by 

Zenta are similarly situated for purposes of conditional certification in this action. 

B. The Court Should Order That Notice Be Given Promptly To Promote 

Judicial Economy and Efficient Case Management, And to Avoid Prejudice 

To The Opt-In Plaintiffs Based On The Running Of The Statute Of 

Limitations          

1. This Case Is Appropriate For Judicial Notice 

The United States Supreme Court has held that the benefits to the judicial system of 

collective actions “depend upon employees receiving accurate and timely notice concerning the 

pendency of the collective action, so that they can make informed decisions about whether to 

participate.”  Hoffman-La Roche, 493 U.S. at 170.  District courts are encouraged to become 

involved in the notice process early, to insure “timely, accurate, and informative” notice and to 

help maintain control of the litigation.  Id. at 171-72.  Here, prompt judicial notice is needed 

because the claims of the FLSA Class members are being extinguished or diminished due to the 

running of the statute of limitations.  See Grayson, 79 F.3d at 1106.  Unlike Rule 23 class actions 

(where class tolling applies), the statute of limitations in FLSA collective actions continues to 

run on each individual‟s claim thereby reducing the amount in damages an individual may 

recover – until the individual files their consent form with the court.  Id. at 1106 n.38.  Court-

facilitated notice will prevent such erosion of claims while the parties work to resolve this 

litigation.  See id. 

The Court has the power to control the scheduling of the opt-in notice period pursuant to 

Federal Rule of Civil Procedure 83 and reinforced by Federal Rule of Civil Procedure 16(b).  See 

                                                                                                                                                             

based on informal discovery, Plaintiffs believe that most if not all of the Class members worked 

in the same single office under the same management personnel. 
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Hoffman-La Roche, Inc. v. Sperling, 493 U.S. 165, 172-73 (1989).  Rule 16(b) provides the court 

control over scheduling to ensure completion of the principal pretrial steps.  Stillman v. Staples, 

Inc., No. 07-849, 2009 U.S. Dist. LEXIS 42247, at *25 (D.N.J. May 15, 2009) (citing Harrison 

Beverage Co. v. Dribeck Imp., Inc., 133 F.R.D. 463, 469 (D.N.J. 1990)).  The remedial purposes 

of the FLSA and the interests of judicial economy are best served by including as many injured 

plaintiffs as possible in a collective action.  See In re Wells Fargo Home Mortgage Overtime Pay 

Litig., No. MDL 06-01770 MHP, 2008 U.S. Dist. LEXIS 88851, at *4-5 (N.D. Cal. Oct 22, 

2008) (order granting motion for acceptance of Consent to Join forms).   

2. The Court Should Order Defendant To Produce The Names And 

Contact Information For All Mortgage Underwriters   

The Court should order Defendant to provide Plaintiff with a list of all putative collective 

members and their contact information.  The identification of these individuals is critical for 

Plaintiff to provide those individuals with notice of the action as contemplated by the FLSA.  See 

Hoffman-La Roche, 493 U.S. at 170 (affirming the district court‟s permitted discovery of the 

putative class‟ contact information).  This reason is precisely why the production of a list of 

potential members of the collective is routine in FLSA collective actions.  Id. at 165.   

Accordingly, Plaintiff respectfully requests that within one week of the Court‟s order, 

Defendant be required to provide Plaintiff‟s counsel with a list of all mortgage underwriters who 

are, or were, employed by Defendant at any time from three years prior to the date of issuance of 

notice and continuing to the present.  This list should include each Class member‟s (a) name; (b) 

job title; (c) last known address and telephone number; (d) last known personal email address; 

(e) dates of employment; (f) location of employment; (g) employee number; and (h) social 

security number.  This information can be produced pursuant to an appropriate protective order 

to maintain its confidentiality. 
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3. Plaintiff’s Proposed Notice is Accurate and Informative  

Plaintiff‟s proposed Notice and Opt-In Consent Form are attached as Exhibits 1 and 2 

respectively.  As required, the Notice is “timely, accurate, and informative.”  See Hoffman-La 

Roche, 493 U.S. at 172.  As such, the proposed Notice and Opt-In Consent Form achieve the 

ultimate goal of providing FLSA Class members accurate and timely notice concerning the 

pendency of this action and should be approved by the Court.  Notice is best served by mailing a 

copy of the Court-approved Notice and Opt-In Form to all Class members by U.S. first class mail 

by the Notice Administrator. 

Plaintiff requests that the Court appoint Heffler as the “Notice Administrator” in this case 

to administer and oversee the mailing of the Notice and Opt-In Consent Form to the FLSA 

Class.
2
  Plaintiff proposes that, to be timely, potential opt-in Plaintiffs must return their signed 

Opt-In Consent Forms to Plaintiff‟s counsel or the Notice Administrator postmarked within 90 

days after the date on which the Notice and Opt-In Consent Forms are initially mailed.  

Plaintiff‟s counsel will file the Opt-In Consent Forms with the Court on an ongoing weekly basis 

and no later than two weeks after the end of the 90-day notice period. 

In order to facilitate this Notice and fulfill the broad remedial purposes of the FLSA, 

Plaintiff additionally requests that the Court order Zenta to post a copy of the Notice in 

appropriate, conspicuous, visible and accessible places at each of its offices in which mortgage 

underwriters currently work.   

Similar notice plans have been approved in similar cases by federal district courts.  See, 

e.g., Williams v. Bally’s Louisiana, Inc., No. 05-5020, 2006 WL 1235904, *3 (E.D. La. 2006) 

(180-day opt-in period from order granting notice, with two weeks for defendant to provide 

                                                 
2
 Heffler has extensive experience as a claims and notice administrator in class and collective 

action matters.  A copy of Heffler‟s information from its website is attached as Exhibit 8. 
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names and addresses); Recinos-Recinos v. Express Forestry, Inc., 233 F.R.D. 472, 482-83 (E.D. 

La. 2006) (180-day opt-in period from date of order granting notice, with approximately 26 days 

for defendant to provide names and addresses); Romero v. Producers Dairy Foods, Inc., 235 

F.R.D. 272, 293 (E.D. Cal. 2006) (finding that first class mail, combined with posting, provided 

for the “best notice practicable to the potential class); Johnson v. Am. Airlines, Inc., 531 F. Supp. 

957, 961 (N.D. Tex. 1982) (finding direct mail and posting on company bulletin boards 

reasonable). 

IV. CONCLUSION 

Plaintiff and Opt-In Plaintiffs have met their burden of providing a basis to support their 

claim that they and other mortgage underwriters are similarly situated for purposes of the FLSA 

and thus conditional certification and judicial notice are warranted.  For the reasons set forth 

above, Plaintiff respectfully requests that this Motion be granted. 

Dated: June 30, 2011   

 

 

 

 

 

 

Respectfully submitted, 

 

BERGER & MONTAGUE, P.C. 

 

s/ Shanon J. Carson  

Shanon J. Carson 

Sarah R. Schalman-Bergen 

1622 Locust Street 

Philadelphia, PA  19103 

Telephone:  (215) 875-3000 

Facsimile:   (215) 875-4613 

 

s/ Tamara Brooks  

Tamara Brooks 

BROOKS LAW OFFICE 

N.C. State Bar No. 24139 

6729 Fairview Road 

Suite E 

Charlotte, NC 28210 

Telephone: (704) 365-3873 

Facsimile: (704) 365-3876 

Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

 

I hereby certify that I electronically filed the foregoing MOTION TO FACILITATE 

NOTICE UNDER 29 U.S.C. § 216(b), and supporting papers, with the Clerk of Court using 

the CM/ECF system, which will send notification of such filing to the following: 

David C. Wright, III 

Douglas M. Jarrell 

 Matthew Tillery 

ROBINSON, BRADSHAW & HINSON, P.A. 

dwright@rbh.com 

djarrell@rbh.com 

 
 
Dated: June 30, 2011   

 

 

 

 

 

 

 

BERGER & MONTAGUE, P.C. 

 

 

s/ Shanon J. Carson  

Shanon J. Carson 

1622 Locust Street 

Philadelphia, PA  19103 

Telephone:  (215) 875-3000 

Facsimile:   (215) 875-4613 

 

Attorneys for Plaintiff 
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