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THE HONORABLE BARBARA J. ROTHSTEIN                 

 

 
 
 

UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 

 
MICHAEL WALKER, COURTNEY 
WALKER, SHAWN CALABRASE 
SHAUNA CALABRASE, LORI 
ASHCRAFT, BRIAN ASHCRAFT, 
RACHEL RUDIGER, SHREEDHAR 
THIMMEGOWDA, SHALINI 
SHREEDHAR, MAGDALEN ALQUIST, 
DEREK ALQUIST, TOBY ATHRON, 
SHAHEEN ATHRON, LINDSEY DAVIS, 
OWEN DAVIS, KEVEN WING, RENEE 
WING, ROBERT MICHAUD, and MARY 
MICHAUD, on behalf of themselves and all 
others similarly situated, 

  Plaintiffs, 

v. 

WEYERHAEUSER COMPANY, 

Defendant. 

 

 

No.2:18-cv-01637-BJR 

 

 

FIRST AMENDED CLASS 
ACTION COMPLAINT 
 

JURY TRIAL DEMAND 

 

  
 

 Plaintiffs Michael Walker, Courtney Walker, Shawn Calabrase, Shauna Calabrase, Lori 

Ashcraft, Brian Ashcraft, Rachel Rudiger, Shreedhar Thimmegowda, Shalini Shreedhar, 

Magdalen Alquist, Derek Alquist, Toby Athron, Shaheen Athron, Lindsey Davis, Owen Davis, 

Keven Wing, Renee Wing, Robert Michaud, and Mary Michaud (collectively, “Plaintiffs”), 

through their undersigned counsel, on behalf of themselves and all others similarly situated, 

Case 2:18-cv-01637-BJR   Document 19   Filed 12/06/18   Page 1 of 58



 
 
 

AMENDED CLASS ACTION COMPLAINT - 2 
CASE NO. 2:18-CV-01637-BJR 
 

BERGER MONTAGUE PC 
43 SE Main Street, Suite 505 

Minneapolis, MN 55414 
TEL. 612.594.5999 • FAX 612.584.4470 

www.bergermontague.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

bring this action against Defendant Weyerhaeuser Company (“Weyerhaeuser” or “Defendant”).  

In support hereof, Plaintiffs allege as follows: 

NATURE OF THE ACTION 

1. Plaintiffs bring this class action against Weyerhaeuser individually and on behalf 

of all persons and entities who own or who agreed to purchase homes or other structures located 

in the States and Commonwealths of Ohio, Colorado, New Jersey, New York, Minnesota, 

Massachusetts, Pennsylvania, and Delaware, and across the United States, in which 

Weyerhaeuser’s TJI Joists with Flak Jacket Protection (the “Joists”) are or were installed (the 

“Class members”). 

2. This lawsuit arises out of damages sustained by Plaintiffs and the Class members 

that were proximately caused by Weyerhaeuser’s defective Joists used in the construction of 

Plaintiffs’ and Class members’ homes and other structures. 

3. Weyerhaeuser manufactured the defective Joists, and since at least December 

2016, sold and distributed the Joists throughout Ohio, Colorado, New Jersey, New York, 

Minnesota, Massachusetts, Pennsylvania, Delaware, and the United States, for installation in 

homes and other structures.  At all times, Weyerhaeuser marketed and represented, on its 

website and marketing materials, the Joists as possessing “[a]ll the quality and cost-efficiency 

you expect from [Weyerhaeuser’s] Trus Joist engineered lumber products.”  Weyerhaeuser 

touted the Joists to be “[e]xtremely durable,” “not requir[ing] special handling or storage.”  

Weyerhaeuser sold the Joists with a fully transferable warranty that warranted against 

“manufacturing defects” and remained in effect for “the lifetime of the structure.”  (Exhibit A.) 

4. Despite these representations that were uniformly made to all customers, the 

Joists are defectively designed and defectively manufactured, such that they emit noxious and 

toxic gases that are harmful to humans.  The Joists’ “Flak Jacket” coating includes a 

formaldehyde-based resin that results in the “off-gassing” of formaldehyde far in excess of 

acceptable levels and causes other serious air quality issues. 
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5. Short-term human exposure to formaldehyde for periods as short as 15 minutes 

has been shown to cause respiratory irritation, headaches, coughing, dizziness, and nausea.  

Chronic and long-term exposure to formaldehyde is linked to increased risk of cancer of the 

nose and sinuses, nasopharyngeal and oropharyngeal cancer, lung cancer, and leukemia.  

Formaldehyde also causes burning eyes, nose and throat irritation, and joint pain.  It has also 

been linked to the exacerbation of asthma in formaldehyde-sensitive individuals and poses a 

particularly acute risk to children. 

6. The defective nature of the Joists is so severe that Plaintiffs’ and Class members’ 

homes and other structures were rendered uninhabitable.  Immediate repair, removal and/or 

replacement of the Joists was required. 

7. Recognizing the serious, dangerous problems with the Joists, Weyerhaeuser 

“halted all production, sales and shipments of the product.”1  Occupants of homes containing the 

Joists have been advised to vacate their residences. 

8. Plaintiffs seek to recover, for themselves and the Class members, all costs 

associated with repairing, removing and/or replacing the Joists, and all costs of repairing any 

related damage to other property.  Plaintiffs and the Class members also seek damages for loss 

of use and for diminution of the value and future value of their homes and all out-of-pocket 

expenses related to dealing with these problems, including, without limitation, expenses related 

to delays in settlement and relocation expenses, as well as time spent away from work to 

address these issues.  Plaintiffs also seek injunctive relief requiring Weyerhaeuser to pay for 

ongoing monitoring of the formaldehyde levels in Plaintiffs’ and Class members’ homes and for 

appropriate medical monitoring.  Plaintiffs further seek a Court order requiring Weyerhaeuser to 

modify its warranty claims process to uniformly provide relief in accordance with all of its 

obligations under the law, and a declaration from the Court concerning the defective nature of 

the Joists. 

                                                 
1 http://investor.weyerhaeuser.com/2017-07-18-Weyerhaeuser-issues-statement-regarding-TJI-
R-Joists-with-Flak-Jacket-R-Protection (last visited Oct. 19, 2018). 

Case 2:18-cv-01637-BJR   Document 19   Filed 12/06/18   Page 3 of 58



 
 
 

AMENDED CLASS ACTION COMPLAINT - 4 
CASE NO. 2:18-CV-01637-BJR 
 

BERGER MONTAGUE PC 
43 SE Main Street, Suite 505 

Minneapolis, MN 55414 
TEL. 612.594.5999 • FAX 612.584.4470 

www.bergermontague.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

PARTIES 

9. Plaintiffs Michael and Courtney Walker own property in Ohio containing the 

Joists. 

10. Plaintiff Rachel Rudiger had agreed to purchase property in Minnesota 

containing the Joists, but the deal fell apart when the defect was disclosed.   

11. Plaintiffs Shawn and Shauna Calabrase own a property in Minnesota containing 

the Joists. 

12. Plaintiffs Lori and Brian Ashcraft own property in New Jersey containing the 

Joists.   

13. Plaintiffs Shreedhar Thimmegowda and Shalini Shreedhar own property in 

Pennsylvania containing the Joists.   

14. Plaintiffs Magdalen and Derek Alquist own property in Colorado containing the 

Joists.    

15. Plaintiffs Toby and Shaheen Athron had agreed to purchase property in New 

Jersey containing the Joists, but the deal fell apart when the defect was disclosed. 

16. Plaintiffs Lindsey and Owen Davis own property in Delaware containing the 

Joists. 

17. Plaintiffs Keven and Renee Wing own property in New York containing the 

Joists. 

18. Plaintiffs Robert and Mary Michaud own property in Massachusetts containing 

the Joists. 

19. Defendant Weyerhaeuser Company is a Washington corporation with its 

principal place of business located at 220 Occidental Ave. S., Seattle, WA 98104.  

Weyerhaeuser is one of the world’s largest forest products companies, owning or controlling 

12.4 million acres of timberlands in the United States, and managing additional timberlands 

under long-term licenses in Canada.  In 2017, Weyerhaeuser generated approximately $7.2 

billion in sales. 
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FACTUAL ALLEGATIONS RELATED TO THE WALKERS  

20. Plaintiffs Michael and Courtney Walker are the original owners of a Lithopolis, 

Ohio home built in 2017 with Weyerhaeuser’s TJI Joists with Flak Jacket Protection. 

21. The Walkers settled on and moved into their new house with their newborn 

daughter on June 29, 2017. 

22. During the week of July 18, 2017, the Walkers were notified of a “chemical 

leakage” coming from the Joists in their new house, but were not immediately relocated.  

23. For 42 days, the Walkers resided in the house with the Joists.  During this time, 

Ms. Walker and her daughter experienced symptoms common to formaldehyde exposure 

including irritated eyes, severe allergy-like symptoms, headaches, nausea, restlessness, and 

congestion.  They are concerned about the long-term ramifications of living in a home where 

formaldehyde was off-gassed, especially on their daughter who was less than one year old at the 

time. 

24. On or about August 10, 2017, Defendant relocated the Walkers to temporary 

housing while their Joists were remediated using the cyroblasting method.  The Walkers would 

remain in temporary housing for the next 134 days.   

25. During their relocation, the Walkers incurred a number of damages and 

inconvenience, including but not limited to taking their daughter to a sitter (she would otherwise 

have been cared for in the home), spending additional time and expense commuting to work, 

and regular phone calls and emails with Weyerhaeuser’s representatives regarding the 

remediation work underway at their home.   

26. The presence of the Joists has diminished the resale value of the Walkers’ new 

home. 

27. The presence of the Joists will necessitate ongoing monitoring to ensure that the 

home does not have dangerous levels of formaldehyde.  Medical monitoring for the Walkers 

and their daughter is also necessary given their exposure to dangerous and unsafe levels of 

formaldehyde gases. 
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28. The Walkers have incurred lost time and expenses in dealing with the problems 

caused by the Joists, and have incurred other damages, including loss of enjoyment and use of 

their home, while paying a mortgage on a home which they could not live in.  Among other 

things, the Walkers had to cancel small church group meetings they usually hold at their home. 

FACTUAL ALLEGATIONS RELATED TO RUDIGER  

29. Plaintiff Rachel Rudiger signed a purchase agreement for a new home in 

Lakeville, Minnesota on March 9, 2017.  She was to close on the home on July 21, 2017.  While 

her home was being built, she and her infant son were living with her mother.  She planned on 

living with her mother only for the few months the home would be constructed, and paid rent to 

her mother for each of the months she lived there.   

30. On July 19, 2017 – just two days before she was to close on her new home –

Rudiger was notified that the home contained the defective Joists, and her closing would be 

indefinitely delayed.   

31. Rudiger, who works in the architectural field, felt she required more information 

about the proposed remediation methods before she would agree to close on a home containing 

the remediated Joists.  She therefore requested more information from her builder and from 

Defendant about the proposed remediation, and its effectiveness, but received no meaningful 

response.   

32. In December 2017, having received no meaningful response to her inquires, 

Rudiger, unable to wait any longer, backed out of the  purchase of the affected home.  Rudiger 

forfeited her earnest money, totaling $10,600.   

33. Rudiger promptly signed a contract with a new builder for a different home, and 

closed on it in April of 2018.  All told, she and her son ended up living with her mother nine 

months longer than she planned.   

34. The delay was costly in another way, as well.  By the time Rudiger closed on her 

new home, she had lost the interest rate she had been assured on the prior home.  Her new rate 
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was more than half a percent higher than the rate she had been offered on the affected home 

(from 3.8% to 4.375%).    

35. Rudiger was forced to take approximately seven days off work to deal with the 

problems and disruption caused by Defendant’s defective Joists, as well as numerous additional 

hours to coordinate and communicate with builders, Defendant and others.   

36. Rudiger also faced numerous inconveniences and expenses associated with 

living with family members for considerably longer than planned, including sharing a bedroom 

with her son, not having her own home over the holidays, lack of a stable living situation for her 

infant son, lack of a safe yard for her son to play outside, inability to socialize as she usually 

would with her own home, inability to access the majority of her belongings (which were in 

storage).  Rudiger works from home, and found it very difficult to effectively perform her job 

duties in her temporary living situation.   

FACTUAL ALLEGATIONS RELATED TO THE CALABRASES  

37. Plaintiffs Shawn and Shauna Calabrase purchased a newly constructed home in 

Lakeville, Minnesota in April 2017.  They moved in several days later with their two young 

sons, one of whom suffers from autism and type one diabetes.   

38. In September 2017, their builder informed them that their home contained the 

defective Joists.  They considered leaving the home until the issue was resolved, but determined 

that doing so would be too disruptive for their children.   

39. While living in the home with the un-remediated Joists, Ms. Calabrase suffered 

eye discomfort.  

40. The Calabrases opted to have most of the Joists in their home replaced, and one 

receive the top-coat paint.  Over the course of the remediation process, they were out of their 

home for nearly a month, at first staying in the home of a family member for a period of three 

days, and then in a hotel, for a period of almost twenty days.   

41. The Calabrases had to take a number of days off work to deal with the situation, 

and, while they were relocated, had to commute a longer distance to and from work.  They also 
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had damage done to their home during the remediation process, including damage to walls and 

fixtures.  Further they were unable to host the family Thanksgiving at their new home.   

42. The presence of the Joists has diminished the resale value of the Calabrases’ new 

home. 

43. The presence of the Joists will necessitate ongoing monitoring to ensure that the 

home does not have dangerous levels of formaldehyde.  Medical monitoring for the Calabrases 

and their children is also necessary given their exposure to dangerous and unsafe levels of 

formaldehyde gases. 

FACTUAL ALLEGATIONS RELATED TO THE ASHCRAFTS 

44. Plaintiffs Lori and Brian Ashcraft closed on a new home containing the Joists in 

Marlton, New Jersey, on August 22, 2017.  They had been informed of the defect only a few 

days prior, and were unable to move into their new home until remediation was complete.  They 

were not offered a choice of remediation method, but were told that the top-coat was the only 

option available to them.   

45. Because of the defect, the Ashcrafts were displaced and in temporary housing for 

nearly a month.   

46. Their time in temporary housing was extremely disruptive to the Ashcrafts.  

They suffered inconvenience due to extra driving time to and from work, and their children’s 

school and activities.  Both of the Ashcrafts were forced to take time off work to deal with 

remediation-related issues, coordination and research.  The Ashcrafts have incurred other 

damages, including loss of enjoyment and use of their home, while paying a mortgage on a 

home which they could not live in. 

47. The presence of the Joists has diminished the resale value of the Ashcrafts’ new 

home. 

48. The presence of the Joists will necessitate ongoing monitoring to ensure that the 

home does not have dangerous levels of formaldehyde.    
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FACTUAL ALLEGATIONS RELATED TO THIMMEGOWDA AND 
SHREEDHAR 

49. Plaintiffs Shreedhar Thimmegowda and Shalini Shreedhar, a married couple, 

closed on a house in Chester Springs, Pennsylvania containing the defective Joists on June 2, 

2017, and moved in with their two young children the same day.  

50. After moving in, Thimmegowda, Shreedhar, and their children experienced 

unexplained coughing, sore throats, eye watering irritation, and nasal congestion.   

51. Over a month after moving in, on July 21, 2017, Defendant notified 

Thimmegowda and Shreedhar of the defect.   

52. Thimmegowda and Shreedhar were given the option to relocate, but one of their 

children, who has Cerebral Palsy, had just had a major surgery, and Thimmegowda and 

Shreedhar did not feel that he would be able to recuperate in a hotel room.  Therefore, 

Thimmegowda and Shreedhar requested that their home be immediately remediated. 

53. Defendant, however, did not begin remediation work in their home until October 

2017.  At that point, Thimmegowda and Shreedhar did not feel they could relocate for any 

period of time, as their children had already begun the school year, and the school buses would 

not be available to pick them up from a hotel.    

54. Thimmegowda and Shreedhar therefore stayed in the home (with the exception 

of a handful of days at the height of remediation), and continued experiencing symptoms, until 

Defendant completed remediation of their home in December 2017.   

55. The presence of the Joists has diminished the resale value of Thimmegowda and 

Shreedhar’s new home. 

56. The presence of the Joists will necessitate ongoing monitoring to ensure that the 

home does not have dangerous levels of formaldehyde.  Medical monitoring for Thimmegowda, 

Shreedhar and their children is also necessary given their exposure to dangerous and unsafe 

levels of formaldehyde gases. 
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57. Thimmegowda and Shreedhar have also incurred lost time and expenses in 

dealing with the problems caused by the Joists.   

FACTUAL ALLEGATIONS RELATED TO THE ALQUISTS 

58. Plaintiffs Magdalen and Derek Alquist closed on a house in Denver, Colorado 

containing the defective Joists on June 13, 2017, and moved in the next day.  

59. After moving in, the Alquists experienced unexplained burning sensations in 

their eyes, as well as headaches and nausea.   

60. Over a month after moving into their new home, the Alquists received notice of 

the defect.  They hoped that remediation would be completed quickly and that they would be 

able to stay in their home until the process was complete. 

61. However, by October 2017, the process had not yet begun, and the Alquists, 

wary of continuing to reside in the home, relocated to temporary housing.   

62. They remained in temporary housing until Defendant completed the remediation 

process, which was not until mid-January 2018.   

63. The three months the Alquists were in temporary housing were extremely 

disruptive to the Alquists’ lives.  Among other things, they had to relocate and/or cancel 

planned family events for Thanksgiving, Christmas and New Year’s Eve, and they spent many 

hours researching the defect and proposed solutions, and attempting to coordinate repair of their 

home.   

64. More recently, the Alquists have attempted to make further renovations to their 

basement, only to be told that their remediation may not have been up to code, and may require 

further work.  Additionally, the Alquists’ costs to finish the basement are substantially higher 

than they would have been if the Joists had not been defective, because the remediation required 

putting drywall on the ceiling, and the Alquists have to pay more to add wiring and lighting to 

that covered ceiling.   

65. The presence of the Joists has diminished the resale value of the Alquists’ new 

home. 
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66. The presence of the Joists will necessitate ongoing monitoring to ensure that the 

home does not have dangerous levels of formaldehyde.  Medical monitoring for the Alquists is 

also necessary given their exposure to dangerous and unsafe levels of formaldehyde gases. 

67. The Alquists have also incurred lost time and expenses, including missed time at 

work, in dealing with the problems caused by the Joists and have incurred other damages, 

including loss of enjoyment and use of their home, while paying a mortgage on a home which 

they could not live in.   

FACTUAL ALLEGATIONS RELATED TO THE ATHRONS  

68. Plaintiffs Toby and Shaheen Athron agreed to purchase a new construction home 

in New Jersey. 

69. The Athrons paid in excess of $125,000 as a deposit on the home. 

70. The home was constructed using the Joists. 

71. Prior to the disclosure of the formaldehyde problems with the Joists, the Athrons 

expected to be able to occupy the new home in November 2017. 

72. On September 16, 2017, Mr. Athron was summoned to the home site to meet the 

builder.  When Mr. Athron arrived, a representative for Weyerhaeuser was also present and 

notified Mr. Athron about the issue with Joists. 

73. The Athrons were not given any choice among possible replacement or 

remediation options, as Weyerhaeuser’s paint protocol was completed and the Joists were 

hidden with sheetrock before the disclosure of the formaldehyde problems with the Joists and 

without the Athrons’ consent. 

74. Due to the presence of the Joists, the Athrons were forced to cancel their planned 

purchase of the new home, and lost the benefit of the bargain. 

75. Among other costs incurred, the Athrons suffered additional financial damage 

because the Athrons were forced to sign a long-term lease for a home in the district where their 

children were enrolled in school.   
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76. The Athrons incurred time and expenses in dealing with the problems caused by 

the Joists. 

FACTUAL ALLEGATIONS RELATED TO THE DAVISES 

77. Plaintiffs Lindsey and Owen Davis are the original owners of a Bear, Delaware 

home built in 2017 with Weyerhaeuser’s TJI Joists with Flak Jacket Protection. 

78. Prior to the disclosure of the formaldehyde problems with the Joists, the Davises 

expected to be able to occupy their new home by late-August 2017. 

79. In July 2017, the Davises received an email from their builder informing them of 

the problem with the Joists and attaching Weyerhaeuser’s press release. 

80. The issue with the Joists caused the Davises’ closing to be delayed until late-

March 2018. 

81. The Davises were not given any choice among possible replacement or 

remediation options, and Weyerhaeuser’s coating removal remediation was performed on the 

Joists in the Davises’ home.  The Davises requested that the Joists be replaced, but such request 

was refused. 

82. During remediation and the ensuing delay in the ability to occupy their new 

home, the Davises were forced to reside in temporary housing with their three children for 

nearly eight (8) months. 

83. Because the Davises were forced to live outside of their children’s school district 

for much of the 2017-2018 school year, their children were unable to take the bus to and from 

school.  As a result, Ms. Davis was forced to turn down a job offer so that she could drive the 

children to and from school.  The Davises’ preschool-age child was removed from her school 

since she did not reside within the school district. 

84. The situation with the Joists has caused the Davises to suffer from emotional 

distress, anxiety and sleep deprivation, and put a substantial strain on the Davises’ marriage.  

Ms. Davis needed to seek therapy for her anxiety caused by the situation with the Joists. 
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85. The presence of the Joists has diminished the resale value of the Davises’ new 

home. 

86. The presence of the Joists will necessitate ongoing monitoring to ensure that the 

home does not have dangerous levels of formaldehyde. 

87. The Davises have incurred damages, including loss of enjoyment and use of their 

home, among other things. 

FACTUAL ALLEGATIONS RELATED TO THE WINGS 

88. Plaintiffs Keven and Renee Wing are the original owners of a Brockport, New 

York home built in 2017 with Weyerhaeuser’s TJI Joists with Flak Jacket Protection. 

89. The Wings settled on and moved into their new house with their two children, 

Mr. Wing’s mother and Mr. Wing’s grandfather on July 25, 2017. 

90. Weyerhaeuser failed to warn the Wings about the problem with the Joists and the 

Wings were not notified about the formaldehyde issue until August 23, 2017, when a 

remediation team representative alerted the Wings about the issue by text message. 

91. When a representative from the remediation team arrived at the Wings’ home 

later that day, he advised the Wings that their young children should be kept out of the 

basement.  The Wings’ children had played in the basement regularly for the month that the 

Wings had resided in the new home. 

92. The Wings were not given any choice among possible replacement or 

remediation options.  Weyerhaeuser’s paint protocol was applied to the Joists in the Wings’ new 

home in early-September 2017.  The Wings needed to vacate the home and stay in a hotel while 

the remediation was completed. 

93. The Wings, their two children, Mr. Wing’s mother and Mr. Wing’s grandfather 

were exposed to formaldehyde off-gassing caused by the formaldehyde resin in Weyerhaeuser’s 

Joists for over a month. 

94. The Wings and their family members have experienced physical symptoms 

consistent with exposure to elevated formaldehyde levels, including, but not limited to: Mr. 
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Wing was diagnosed with a sinus infection, Mrs. Wing suffered from a sore throat and cough, 

the Wings’ sons suffered from eye irritation and nosebleeds, Mr. Wing’s mother was diagnosed 

with a lung infection and suffered from headaches, and Mr. Wing’s grandfather was taken to the 

hospital by ambulance as a result of breathing difficulties. 

95. The issue with the Joists was also disruptive to Mr. Wing’s business. 

96. The presence of the Joists has diminished the resale value of the Wings’ new 

home. 

97. The presence of the Joists will necessitate ongoing monitoring to ensure that the 

home does not have dangerous levels of formaldehyde.  Medical monitoring for the Wings, their 

two children, Mr. Wing’s mother and Mr. Wing’s grandfather is also necessary given their 

exposure to unsafe levels of formaldehyde gases. 

98. The Wings have incurred lost time and expenses in dealing with the problems 

caused by the Joists, and have incurred other damages, including loss of enjoyment and use of 

their home, among other things. 

FACTUAL ALLEGATIONS RELATED TO THE MICHAUDS 

99. Plaintiffs Robert and Mary Michaud are the original owners of a Wilbraham, 

Massachusetts home built in 2017 with Weyerhaeuser’s TJI Joists with Flak Jacket Protection. 

100. The Michauds settled on their new house on June 16, 2017 and moved into the 

home on June 18, 2017. 

101. The Michauds became concerned about a strong odor in the basement of their 

new home and hired a home inspector to investigate.  On August 15, 2017, the home inspector 

informed the Michauds about the issue with the Joists and provided them with Weyerhaeuser’s 

press release. 

102. The Michauds alerted their builder about the home inspector’s finding and on 

August 18, 2017, the Michauds’ builder and a representative from Weyerhaeuser visited the 

Michauds’ home and told the Michauds about the problem with the Joists.  Weyerhaeuser’s 

representative stated that the Michauds’ home had “fallen through the cracks.”  The builder and 
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Weyerhaeuser’s representative discussed remediation options with the Michauds and advised 

the Michauds to vacate their home. 

103. The Michauds were exposed to formaldehyde off-gassing caused by the 

formaldehyde resin in Weyerhaeuser’s Joists for two (2) months. 

104. The Michauds have experienced physical symptoms consistent with exposure to 

elevated formaldehyde levels, including, but not limited to eye irritation, sore throat, skin rash 

and headaches.  The situation with the Joists also caused the Michauds substantial emotional 

distress, anxiety and sleep deprivation. 

105. The Michauds chose to have the Joists in their home removed and replaced.  The 

Michauds were forced to retain, at their own expense, a professional engineer to monitor the 

replacement of the Joists. 

106. The Michauds had to live in a small hotel room, instead of their new home, for a 

period of nearly six (6) months, from August 18, 2017 to February 8, 2018. 

107. During this time, the Michauds still had to pay their mortgage, HOA fees and 

utilities – for a home they could not use. 

108. The situation with the Joists has diminished the resale value of the Michauds’ 

new home. 

109. Medical monitoring for the Michauds is necessary given their exposure to 

dangerous and unsafe levels of formaldehyde gases. 

110. The Michauds have incurred lost time and expenses in dealing with the problems 

caused by the Joists, and have incurred other damages, including loss of enjoyment and use of 

their home, among other things. 

JURISDICTION AND VENUE 

111. This Court has jurisdiction over this action pursuant to 28 U.S.C. §1332(d).  The 

matter in controversy in this class action exceeds $5,000,000.00 exclusive of interest and costs, 

and Plaintiffs and Class members are citizens of a state other than the state in which Defendant 

is incorporated and has its primary place of business. 
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112. Venue is proper pursuant to 28 U.S.C. § 1391(b) because: (a) a substantial part 

of the events giving rise to this action occurred in this District; and (b) Defendant’s 

headquarters and principal place of business is located in this District. 

WEYERHAEUSER’S MISCONDUCT 
 

I. Weyerhaeuser Misrepresented The Joists’ Characteristics And Breached Its 
Warranties To The Class 

113. Weyerhaeuser’s TJI Joists with Flak Jacket Protection are part of its Trus Joist 

floor system, which, according to Weyerhaeuser, is a result of “[m]ore than 50 years of wood 

research and technology.”  Weyerhaeuser has represented that “a survey of builders” determined 

that “TJI joists were the number one brand in quality, familiarity and usage.” 

114. Flak Jacket is a Weyerhaeuser “proprietary, factory-applied coating” that 

purportedly “enhances the joist’s fire resistance.” 

115. Weyerhaeuser owns and controls the formula and specifications for the Flak 

Jacket coating, and at all times oversaw and was responsible for the development and 

manufacture of the TJI Joists with Flak Jacket Protection. 

116. Since at least December 1, 2016, and until Weyerhaeuser was forced to halt 

production of the Joists, Weyerhaeuser coated the Joists with a Flak Jacket coating that includes 

a formaldehyde-based resin. 

117. Weyerhaeuser sold or distributed the Joists throughout Ohio, Colorado, New 

Jersey, New York, Minnesota, Massachusetts, Pennsylvania, Delaware, and the United States, 

for installation in homes and other structures, including homes where families, senior citizens 

and children reside. 

118. Marketing materials obtained from Weyerhaeuser’s own website represent that 

its Joists “offer the high-performance flooring [consumers] rely on with the fire-resistance that 

new regulations require,” “do[] not require special handling,” and are “backed by Weyerhaeuser 

support.” 
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119. Weyerhaeuser’s sales brochures and marketing literature, that were widely 

distributed to building professionals who installed the Joists, and that were available to 

Plaintiffs and the Class members at the time of sale, similarly tout the superior characteristics of 

the Joists. 

120. Plaintiffs and the Class members, and their builders, relied on Weyerhaeuser’s 

representations and advertising concerning the Joists when they purchased the Joists. 

121. Weyerhaeuser’s competitors and other business partners, including within the 

State of Washington, were injured by its conduct.  

122. Weyerhaeuser widely advertises that its Joists carry a lifetime warranty.  

Building professionals and consumers appropriately and reasonably interpret Weyerhaeuser’s 

warranty and representations to mean that the product should not need to be replaced during the 

lifetime of a home or other structure in which the Joists are installed. 

123. Weyerhaeuser’s lifetime warranty is attached hereto as Exhibit A.  The warranty 

guarantees against “manufacturing defects for the lifetime of the structure.”  The warranty also 

states that “Weyerhaeuser will pay reasonable cost of labor and material for the repair or 

replacement of the covered Joists, not to exceed 3 times the original purchase price of the Joist.” 

124. Given that the Joists need to be immediately repaired, removed and/or replaced, 

the Joists have not lived up to Weyerhaeuser’s representations and warranties. 

II. Weyerhaeuser’s Joists Are Defective 

125. Because of a defect in the design, formulation, and manufacture of the Joists, the 

Joists emit excessive levels of noxious and toxic gases.  These dangerous gases render the 

homes and other structures in which the Joists are installed uninhabitable and pose a serious 

safety risk to those who enter these homes and other structures. 

126. These defects have manifested themselves uniformly in the Joists installed in the 

homes and other structures of Plaintiffs and the Class members. 
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127. At present, there are thousands of Class members, including Plaintiffs, whose 

homes and other structures incorporate Weyerhaeuser’s defective Joists and who have observed 

or otherwise experienced the uniform defects described herein. 

128. Some of the homes and structures at issue were tested by builders and customers 

and evidenced the defect with the Joists, as described herein. 

129. As a direct result of the readily observable and uniform defects inherent in the 

Joists, Weyerhaeuser halted all production, sales and shipments of the Joists and referred to the 

Joists as “temporarily discontinued.”  To date, Weyerhaeuser has not reintroduced the Joists to 

the marketplace. 

III. The Remedies Provided By Weyerhaeuser’s Warranty Are Inadequate 

130. Weyerhaeuser’s warranty is grossly inadequate considering the uniform serious 

problem with the Joists and the immediate safety risks they present to humans.  Weyerhaeuser’s 

warranty purportedly limits Plaintiffs’ and Class members’ recovery to the “reasonable cost of 

labor and material for the repair or replacement of the covered Joists, not to exceed 3 times the 

original purchase price of the Joist.”  In fact, the repair, removal and/or replacement of already-

installed Joists costs far in excess of three times the purchase price of the Joists alone. 

131. Weyerhaeuser’s failure to appropriately address on a class-wide basis the defects 

inherent in its Joists, that have foreseeably resulted in the problems described herein, constitutes 

a breach of its express warranties to Plaintiffs and the Class members.  Moreover, 

Weyerhaeuser’s affirmative representations as to the quality of its defective Joists constitute an 

actionable misrepresentation of material fact. 

132. Weyerhaeuser warranted and advertised to contractors, subcontractors, Plaintiffs, 

and the Class members, the quality of its Joists even though it reasonably should have known 

that the Joists were defectively designed and manufactured. 

133. As a direct and proximate result of Weyerhaeuser’s Joists being installed in the 

homes and other structures of Plaintiffs and the Class members, Plaintiffs and the Class 

members have suffered damages, in that the Joists have emitted noxious and toxic gases that 
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make people sick and render the homes and other structures uninhabitable, and in that the 

presence of the Joists, even if remediated, diminishes the value of the homes and other 

structures in which they are installed. 

134. To the extent that Weyerhaeuser’s warranty purports to limit or eliminate certain 

contractual rights afforded to Plaintiffs (e.g., on the type of recoverable damages or the ability 

to recover property damages and other types of damages), such limitations are unconscionable 

and unenforceable under the circumstances. 

IV. The Remedies Purportedly Offered By Weyerhaeuser are Insufficient 

135. In a July 18, 2017 press release, Weyerhaeuser admitted the defective nature of 

the Joists was caused by the Joists’ “Flak Jacket coating that included formaldehyde-based 

resin.”  In the same press release, Weyerhaeuser asserted that it was “working proactively with 

its customers to address this situation and will cover the cost to either remediate or replace 

affected joists.”  However, its remediation and replacement options are insufficient and will not 

make Plaintiffs and the Class members whole. 

136. For example, with respect to Weyerhaeuser’s purported first remediation option, 

Weyerhaeuser proposed simply applying a paint coating to the Joists, which Weyerhaeuser 

asserts will bind the formaldehyde and reduce emissions.  While Weyerhaeuser maintains that it 

has successfully tested this method, it has not been subjected to long-term testing and there is no 

proof that this technique will remain effective in the field.  Further, this proposed method of 

remediation (which would be a much cheaper fix by Weyerhaeuser) was quickly rejected by 

professionals in the building trades.  Even after submitting to this remediation method, Plaintiffs 

and Class members may still be exposed to harmful gases emitting from the Joists.  

Additionally, the value of the homes and other structures of Plaintiffs and the Class members 

will be permanently diminished by the continued presence of the defective Joists. 

137. Due to dissatisfaction with Weyerhaeuser’s first remediation option, a second 

purported remediation option was introduced.  This method consists of scraping and 

cryoblasting a majority of the Flak Jacket coating off of the Joists and then applying the paint 
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coating to the Joists.  As with the first remediation option, this second option has not been 

subjected to long-term testing and there is no proof that this technique will remain effective in 

the field.  Additionally, the value of the homes and other structures of Plaintiffs and the Class 

members will be permanently diminished by the continued presence of the defective Joists. 

138. Weyerhaeuser’s proposed replacement option also fails to adequately address 

and cover the numerous complications and ancillary costs involved.  For example, 

Weyerhaeuser has told owners of homes with the defective Joists that they will be responsible 

for retaining their own engineers to confirm the structural integrity of homes once the Joists are 

replaced. 

139. Plaintiffs and Class members deserve full compensation for the delay in their 

ability to occupy their homes, including, without limitation, reimbursement for the expense and 

inconvenience of having to deal with this issue, finding alternative living arrangements on short 

notice, and all of the time and associated expenses. 

140. Class members who have already moved into homes containing the Joists have 

been subjected to numerous other harms as a result of the defective Joists, including, without 

limitation, headaches, stinging and tearing eyes, dizziness, nausea, coughing and wheezing, and 

asthma-type symptoms. 

141. In addition, formaldehyde is a known carcinogen, meaning it contributes to 

causing cancer in humans. 

CLASS ACTION ALLEGATIONS 

142. This action has been brought and may be properly maintained as a nationwide 

class action pursuant to Fed. R. Civ. P. 23, on behalf of the following class:  
 

All persons and entities who own or agreed to purchase homes or 
other structures located in the United States in which 
Weyerhaeuser TJI Joists with Flak Jacket Protection are or were 
installed (the “Nationwide Class”). Excluded from the Class is 
Defendant and Defendant’s legal representatives, assigns and 
successors. 
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143. This action has also been brought and may be properly maintained as an Ohio 

class action pursuant to Fed. R. Civ. P. 23 on behalf of the Ohio Class defined as follows: 
 

All persons and entities who own or agreed to purchase homes or 
other structures located in the State of Ohio in which 
Weyerhaeuser TJI Joists with Flak Jacket Protection are or were 
installed (the “Ohio Class”). Excluded from the Class is 
Defendant and Defendant’s legal representatives, assigns and 
successors. 

144. This action has also been brought and may be properly maintained as an 

Colorado class action pursuant to Fed. R. Civ. P. 23 on behalf of the Colorado Class defined as 

follows: 
 

All persons and entities who own or agreed to purchase homes or 
other structures located in the State of Colorado in which 
Weyerhaeuser TJI Joists with Flak Jacket Protection are or were 
installed (the “Colorado Class”). Excluded from the Class is 
Defendant and Defendant’s legal representatives, assigns and 
successors. 

145. This action has also been brought and may be properly maintained as a New 

Jersey class action pursuant to Fed. R. Civ. P. 23 on behalf of the New Jersey Class defined as 

follows: 
 

All persons and entities who own or agreed to purchase homes or 
other structures located in the State of New Jersey in which 
Weyerhaeuser TJI Joists with Flak Jacket Protection are or were 
installed (the “New Jersey Class”). Excluded from the Class is 
Defendant and Defendant’s legal representatives, assigns and 
successors. 

146. This action has also been brought and may be properly maintained as a New 

York class action pursuant to Fed. R. Civ. P. 23 on behalf of the New York Class defined as 

follows: 
 

All persons and entities who own or agreed to purchase homes or 
other structures located in the State of New York in which 
Weyerhaeuser TJI Joists with Flak Jacket Protection are or were 
installed (the “New York Class”). Excluded from the Class is 
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Defendant and Defendant’s legal representatives, assigns and 
successors. 

147. This action has also been brought and may be properly maintained as a 

Minnesota class action pursuant to Fed. R. Civ. P. 23 on behalf of the Minnesota Class defined 

as follows: 
 

All persons and entities who own or agreed to  purchase homes or 
other structures located in the State of Minnesota in which 
Weyerhaeuser TJI Joists with Flak Jacket Protection are or were 
installed (the “Minnesota Class”). Excluded from the Class is 
Defendant and Defendant’s legal representatives, assigns and 
successors. 

148. This action has also been brought and may be properly maintained as a 

Massachusetts class action pursuant to Fed. R. Civ. P. 23 on behalf of the Massachusetts Class 

defined as follows: 
 

All persons and entities who own or agreed to purchase homes or 
other structures located in the Commonwealth of Massachusetts in 
which Weyerhaeuser TJI Joists with Flak Jacket Protection are or 
were installed (the “Massachusetts Class”). Excluded from the 
Class is Defendant and Defendant’s legal representatives, assigns 
and successors. 

149. This action has also been brought and may be properly maintained as a 

Pennsylvania class action pursuant to Fed. R. Civ. P. 23 on behalf of the Pennsylvania Class 

defined as follows: 
 

All persons and entities who own or agreed to purchase homes or 
other structures located in the Commonwealth of Pennsylvania in 
which Weyerhaeuser TJI Joists with Flak Jacket Protection are or 
were installed (the “Pennsylvania Class”). Excluded from the 
Class is Defendant and Defendant’s legal representatives, assigns 
and successors. 

150. This action has also been brought and may be properly maintained as a Delaware 

class action pursuant to Fed. R. Civ. P. 23 on behalf of the Delaware Class defined as follows: 
 

All persons and entities who own or agreed to purchase homes or 
other structures located in the State of Delaware in which 
Weyerhaeuser TJI Joists with Flak Jacket Protection are or were 
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installed (the “Delaware Class”). Excluded from the Class is 
Defendant and Defendant’s legal representatives, assigns and 
successors. 

151. The Classes defined above are collectively referred to below as the “Classes.”  

Plaintiffs reserve the right to redefine the Classes prior to class certification. 

152. Members of the Classes are so numerous that their individual joinder is 

impracticable.  The Nationwide Class has thousands of members and each statewide Class is 

believed to have at least more than 65 and up to 1,050 or more members. 

153. There are numerous questions of law and fact common to Plaintiffs and the 

Classes, that predominate over any questions that may affect individual Class members, 

including, but not limited to: 

a) whether the Joists are defective; 

b) whether the Joists are subject to emitting formaldehyde-based and other 

harmful and/or toxic gases, and are not suitable for use as advertised, marketed and warranted; 

c) whether Weyerhaeuser knew or should have known of the defective 

nature of the Joists prior to putting them into the stream of commerce for purchase by Plaintiffs 

and the Classes; 

d) whether Weyerhaeuser properly and timely provided notice and advised 

all affected consumers about the problems with the Joists; 

e) whether Weyerhaeuser owed a duty to Plaintiffs and the Classes to 

exercise reasonable and ordinary care in the formulation, testing, design, manufacture, 

warranting, distribution, marketing, and sale of the Joists; 

f) whether Weyerhaeuser breached its duty to Plaintiffs and the Classes by 

designing, manufacturing, advertising, and selling to Plaintiffs and the Class members defective 

Joists, and by failing promptly to remove the Joists from the marketplace or take other 

appropriate remedial action; 

g) whether the Joists will continue to exhibit the defect over time; 
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h) whether the Joists will continue to exhibit the defect over time despite 

proposed remediation remedies such as Weyerhaeuser’s proposed “paint protocol”; 

i) whether the Joists fail to perform in accordance with the reasonable 

expectations of ordinary consumers; 

j) whether the Joists fail to perform as advertised, marketed and warranted; 

k) whether Weyerhaeuser breached its express warranties to Plaintiffs and 

the Classes by advertising, marketing and selling defective Joists to Plaintiffs and the Classes; 

l) whether Weyerhaeuser breached its implied warranties to Plaintiffs and 

the Classes by advertising, marketing and selling Joists that were not of a merchantable quality, 

and that were not fit for the ordinary purpose for which they were sold; 

m) whether Plaintiffs and the Classes are entitled to compensatory damages, 

and the amount of such damages for the removal and replacement of the defective Joists; 

n) whether Plaintiffs and the Classes are entitled to consequential and 

ancillary damages relating to the defective Joists; 

o) whether Plaintiffs and the Classes are entitled to ongoing testing and 

monitoring of the formaldehyde levels in their homes and of their exposure to formaldehyde; 

p) whether Weyerhaeuser’s representations regarding the quality of its 

Joists, and its omissions and concealment of facts to the contrary regarding the defective Joists, 

constitute violations of applicable consumer protection laws and other applicable statutes; and 

q) whether Weyerhaeuser should be required to notify all Class members 

about the defective Joists. 

154. Plaintiffs’ claims are typical of the claims of the members of the Classes.  As a 

result of the uniform defects inherent in the Joists’ formulation, the defective Joists have caused 

Plaintiffs and all members of the Classes to suffer damages. 

155. Plaintiffs will fairly and adequately protect the interests of the Classes.  Plaintiffs 

have retained counsel with substantial experience in prosecuting nationwide, multistate and 

state law consumer class actions.  Plaintiffs and their counsel are committed to prosecuting this 
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action vigorously on behalf of the Classes they represent, and have the financial resources to do 

so.  Neither Plaintiffs nor their counsel have any interest adverse or antagonistic to those of the 

Classes. 

156. Plaintiffs and the members of the Classes have all suffered and will continue to 

suffer harm and damages as a result of Weyerhaeuser’s conduct as described herein.  A class 

action is superior to other available methods for the fair and efficient adjudication of the 

controversy.  Absent a class action, the vast majority of Class members likely would not be in a 

position to litigate their claims individually and would have no effective remedy at law through 

which to vindicate their claims against Weyerhaeuser and be made whole.  Class treatment of 

predominating common questions of law and fact is also superior to multiple individual actions, 

in that class treatment would conserve the resources of the courts and the litigants, and will 

further the efficient adjudication of Class members’ claims. 

CAUSES OF ACTION 
COUNT I 

BREACH OF EXPRESS WARRANTY 
(Asserted on Behalf of All of the Classes) 

157. Plaintiffs incorporate by reference each preceding and succeeding paragraph as 

though fully set forth herein. 

158. Weyerhaeuser marketed and sold its Joists into the stream of commerce with the 

intent that the Joists would be purchased by contractors, subcontractors and end-users for 

installation in homes and other structures owned and purchased by Plaintiffs and the Classes. 

159. Prior to filing this lawsuit, Plaintiffs provided written notice to Weyerhaeuser of 

the breach of warranty.  

160. Weyerhaeuser expressly warranted in writing that its Joists are well-suited as a 

building material with a useful life matching the lifetime of the structure in which the Joists are 

installed.  For purchasers of the Joists or of homes and other structures with the Joists, these 

warranties became part of the basis of the bargain and Plaintiffs and the Classes relied upon the 

representations and warranties. 

Case 2:18-cv-01637-BJR   Document 19   Filed 12/06/18   Page 25 of 58



 
 
 

AMENDED CLASS ACTION COMPLAINT - 26 
CASE NO. 2:18-CV-01637-BJR 
 

BERGER MONTAGUE PC 
43 SE Main Street, Suite 505 

Minneapolis, MN 55414 
TEL. 612.594.5999 • FAX 612.584.4470 

www.bergermontague.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

161. Pursuant to Weyerhaeuser’s express warranty, Weyerhaeuser is to pay costs for 

repair or replacement of the defective Joists.  In exchange for these duties and obligations, 

Weyerhaeuser received payment of the purchase price for the Joists from Plaintiffs and the 

Classes.  

162. Weyerhaeuser created additional express warranties for the Joists through its 

sales brochures, catalogs, website and marketing materials.  These warranties have full force 

and effect, notwithstanding any limitations in the “limited warranties” from Weyerhaeuser. 

163. Weyerhaeuser made the express warranties to the ultimate consumers, including 

Plaintiffs and the Classes. 

164. The limitations and exclusions in Weyerhaeuser’s warranties are unconscionable 

and unenforceable. 

165. The consequential or incidental losses sustained by Plaintiffs and the Classes are 

within the contemplation of the parties, and therefore should not be prohibited when such 

bargained for remedy fails of its essential purpose. 

166. Weyerhaeuser’s purported “limited warranty” fails of its essential purpose in that 

it limits recovery to a multiple of the purchase price of the Joists themselves when adequate 

repair, replacement and/or removal of the Joists will cost far in excess of the limited amount. 

167. Because Weyerhaeuser’s warranty fails in its essential purpose, Plaintiffs and the 

Classes are entitled to recover available damages. 

168. Weyerhaeuser’s Joists were defective at the time they were acquired by Plaintiffs 

and members of the Classes, and they were defective at the time they were acquired by 

Plaintiffs and the Classes’ builders. 

169. Weyerhaeuser failed to perform as required under its purported warranties and 

breached said contracts and agreements by providing Plaintiffs and the Classes with Joists that 

were defective and unfit for their intended use and did not perform as promised, and failed to 

appropriately replace the Joists or otherwise provide relief. 
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170. The Joists fall well short of the lifetime guarantee as their defective nature is 

evident immediately upon installation of the Joists or occupation of the structure. 

171. Weyerhaeuser breached its express warranties to Plaintiffs and the Classes by 

designing, manufacturing, marketing and selling Joists that were defective and not fit for their 

intended use as durable and long-term home building products.  As detailed herein, the Joists 

did not perform as expressly promised and were fraught with uniform defects. 

172. Weyerhaeuser knew that its Joists were defective, yet continued to represent that 

they were free of defects.  Plaintiffs and members of the Classes had no ability to detect the 

defect nor received notice thereof, and did not receive notice on a timely basis.  Based on facts 

within its control, Weyerhaeuser knew or should have known of the defective nature of the 

Joists long before its July 18, 2017 press release. 

173. Plaintiffs and the Classes have relied on Weyerhaeuser’s express warranties to 

their detriment. 

174. Weyerhaeuser’s warranty coverage is inadequate to cover all of the costs of 

repairing, replacing and/or removing the defective Joists from the homes and structures of 

Plaintiffs and the Classes, and does not compensate Plaintiffs and the Classes for any damages 

to their underlying homes and structures caused by the defective Joists, for their consequential 

and ancillary damages, and for the diminution in the value of their homes and structures.  

175. Weyerhaeuser is on actual notice of its breaches, as Weyerhaeuser noted in its 

own press release that the Joists are defective.  In addition, builders and consumers across the 

United States have put Weyerhaeuser on notice of its breaches.  Furthermore, Plaintiffs 

provided notice to Weyerhaeuser of its breaches prior to filing this lawsuit. 

176. As a result of Weyerhaeuser’s breach of its express warranties, Plaintiffs and the 

Classes have suffered actual damages, in that they have purchased and installed in their homes 

and other structures Joists that are defective and not at all suitable for their intended purpose.  

These defects have caused and will continue to cause Plaintiffs and the Classes to expend 
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substantial resources repairing and/or replacing their Joists and to address any collateral 

damages to their underlying homes and structures proximately caused by the defective Joists.  

177. Plaintiffs and the Classes reserve their rights to seek all damages available by 

statute or law.  
 

COUNT II 
BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY 

(Asserted on Behalf of the Nationwide Class, the Ohio Class, the Colorado Class, the New 
York Class, the Pennsylvania Class, the Delaware Class, the Massachusetts Class and the 

Minnesota Class) 

178. Plaintiffs incorporate by reference each preceding and succeeding paragraph as 

though fully set forth herein. 

179. Weyerhaeuser designed, manufactured, and sold the Joists knowing that they 

would be used in constructing consumers’ homes.  

180. Weyerhaeuser was a merchant of the Joists and marketed, promoted, and sold the 

Joists to the consuming public. 

181. Weyerhaeuser expected the consuming public, including Plaintiffs, to use the 

Joists to construct their homes and such use was reasonably foreseeable.  The Joists sold by 

Weyerhaeuser were not merchantable at the time Weyerhaeuser sold them. 

182. Weyerhaeuser warranted to the Plaintiffs that the Joists were of a quality that 

would pass without objection in the trade and were at least fit for the ordinary purposes for 

which such goods were used, and in all other respects were of merchantable quality. 

183. Plaintiffs relied on that warranty. 

184. Weyerhaeuser breached its implied warranty of merchantability because the 

Joists were not of merchantable quality and were unfit for the ordinary purposes for which they 

were designed and were used. 

185. Prior to filing suit, Plaintiffs notified Weyerhaeuser of the defective nature of its 

Joists and of its breach of the implied warranty of merchantability within a reasonable time of 

its discovery. 
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186. Given the significance of the Joists to the structure of Plaintiffs’ home and the 

homes of Class members – supporting the floors – any limitation of remedies claimed by 

Weyerhaeuser must fail of its essential purpose in that significant damage to property will occur 

and the replacement of the Joists cannot be accomplished without considerable consequential 

cost and expense. 

187. As a result of Weyerhaeuser’s breach of its implied warranties, Plaintiffs and the 

Classes have suffered actual damages, in that they have purchased and installed in their homes 

and other structures Joists that are defective and not at all suitable for their intended purpose.  

These defects have caused and will continue to cause Plaintiffs and the Classes to expend 

substantial resources repairing, removing and/or replacing their Joists and addressing any 

collateral damages to their underlying homes and structures proximately caused by the defective 

Joists. 

188. Plaintiffs and the Classes reserve their rights to seek all damages available by 

statute or law. 
 

COUNT III 
VIOLATION OF THE MAGNUSON-MOSS WARRANTY ACT 

(15 U.S.C. § 2301, et seq.) 
(Asserted on Behalf of All of the Classes) 

189. Plaintiffs incorporate by reference each preceding and succeeding paragraph as 

though fully set forth herein. 

190. The Joists are a consumer product as defined in 15 U.S.C. § 2301(1). 

191. Weyerhaeuser is a supplier and a warrantor as defined in 15 U.S.C. §§ 2301(4) & 

(5). 

192. The warranty that came with the products constitutes a “written warranty” under 

15 U.S.C. §§ 2301(6)(A) and/or (B). 

193. Plaintiffs and the Class members are “consumers” as defined in 15 U.S.C. § 

2301(3).  They are consumers because: (a) they are buyers of a consumer product; (b) they are 
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persons entitled under applicable state law to enforce against the warrantor the obligations of its 

implied warranty; and (c) they are entitled to enforce a written warranty. 

194. Pursuant to 15 U.S.C. § 2310(e), although Weyerhaeuser is on written notice of 

the problems with the Joists and Plaintiffs’ claims, Plaintiffs and the Classes are entitled to 

bring this class action and are not required to give Weyerhaeuser notice and opportunity to cure 

until such time as the Court determines the representative capacity of Plaintiffs pursuant to Rule 

23 of the Federal Rules of Civil Procedure. 

195. Weyerhaeuser is liable to Plaintiffs and the Class members pursuant to 15 U.S.C. 

§ 2310(d)(1) because it breached its written warranties as set forth above. 

196. In connection with its sales of the Joists, Weyerhaeuser gave an implied warranty 

as defined in 15 U.S.C. § 2301(7); namely, the implied warranty of merchantability.  As a part 

of the implied warranty of merchantability, Weyerhaeuser warranted that the Joists, among 

other things, were fit for their ordinary purpose as a safe building product that complies with all 

applicable laws and regulations.  Weyerhaeuser is liable to Plaintiffs and the Classes pursuant to 

15 U.S.C. § 2310(d)(1) because it breached the implied warranty of merchantability as set forth 

herein. 

197. Pursuant to 15 U.S.C. § 2310(d)(1), Plaintiffs and the Class members are entitled 

to recover the following damages proximately caused by Weyerhaeuser’s breaches of its written 

warranties and the implied warranty of merchantability: (a) direct economic damages at the 

point of sale in the amount of the difference in value between the value of the Joists as 

warranted (the full purchase price) and the value of the Joists as delivered ($0); and (b) 

consequential economic damages at the point of repair in the form of the cost of repair, 

replacement and/or removal of the Joists. 

198. In addition, pursuant to 15 U.S.C. § 2310(d)(2), Plaintiffs and the Class members 

are entitled to recover a sum equal to the aggregate amount of costs and expenses (including 

attorneys’ fees based on actual time expended) determined by the Court to have been reasonably 
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incurred by Plaintiffs and the Class members in connection with the commencement and 

prosecution of this action. 
 

COUNT IV 
NEGLIGENCE 

(Asserted on Behalf of the Nationwide Class, the Ohio Class, the Colorado Class, the New 
York Class, the Pennsylvania Class, the Delaware Class, the Massachusetts Class and the 

Minnesota Class) 

199. Plaintiffs incorporate by reference each preceding and succeeding paragraph as 

though fully set forth herein. 

200. Weyerhaeuser designed, developed, formulated, tested, manufactured and sold 

Weyerhaeuser’s Joists for use and installation in homes and other structures. 

201. Weyerhaeuser was negligent in that it failed to use reasonable care when it 

designed, developed, formulated, tested, manufactured and sold its Joists. 

202. Weyerhaeuser’s Joists are unreasonably dangerous when used in homes and 

other structures. 

203. Weyerhaeuser owed a duty to the consuming public to design, develop, 

formulate, test and manufacture a product reasonably free of defect.  Weyerhaeuser further had 

a duty not to put defective and dangerous products such as its Joists on the market. 

204. At the time Weyerhaeuser was selling its Joists, Weyerhaeuser was aware, or 

reasonably should have been aware, of the foreseeable risks associated with the use of its Joists. 

205. Weyerhaeuser was negligent and breached its duty to the consuming public, 

including Plaintiffs and Class members, by designing, developing, formulating, testing, 

manufacturing and selling Weyerhaeuser’s Joists that, under ordinary use in consumers’ homes, 

emit noxious gases. 

206. The injuries sustained by Plaintiffs and members of the Classes could have been 

reasonably foreseen by Weyerhaeuser. 
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207. As a direct and proximate result of Weyerhaeuser’s negligent acts and/or 

omissions, Plaintiffs and members of the Classes have incurred and will incur damages in an 

amount to be proven at trial. 
 

COUNT V 
NEGLIGENT FAILURE TO WARN 

(Asserted on Behalf of the Nationwide Class, the Ohio Class, the Colorado Class, the New 
York Class, the Pennsylvania Class, the Delaware Class, the Massachusetts Class and the 

Minnesota Class) 

208. Plaintiffs incorporate by reference each preceding and succeeding paragraph as 

though fully set forth herein. 

209. Weyerhaeuser owed a duty to the consuming public to design, develop, 

formulate, test and manufacture a product reasonably free of defect. 

210. Weyerhaeuser had a duty to disclose to the consuming public the foreseeable 

risks associated with the use of its Joists. 

211. At the time Weyerhaeuser was selling the Joists, Weyerhaeuser was aware, or 

reasonably should have been aware, of the foreseeable risks associated with the use of its Joists. 

212. Weyerhaeuser was negligent in that it knew or, by the exercise of reasonable 

care, should have known that Weyerhaeuser’s Joists under ordinary use in homes and other 

structures, might be harmful or injurious to the consuming public, including the Plaintiffs and 

members of the Classes, but failed to use reasonable care to warn Plaintiffs and members of the 

Classes and the consuming public of the potentially harmful and injurious effects in the manner 

that a reasonable person would under the same or similar circumstances. 

213. Weyerhaeuser failed to exercise reasonable care and give adequate warnings or 

instructions to consumers about the reasonably foreseeable dangers that could result from using 

Weyerhaeuser’s Joists under reasonably foreseeable conditions. 

214. Consumers occupying and/or purchasing homes were not aware of the dangerous 

nature of the Joists. 
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215. When the Plaintiffs bought the homes containing the Joists, they were not aware 

of the dangerous and destructive nature of the Joists and Weyerhaeuser knew or had reason to 

know that those consumers would not realize the dangerous condition of the Joists. 

216. Due to Weyerhaeuser’s failure to provide consumers with adequate warnings or 

instruction about the dangerous nature of the Joists, Plaintiffs and members of the Classes have 

been and will be harmed.  Such harm would not have been suffered if Weyerhaeuser provided 

adequate warnings or instructions. 

217. As a direct and proximate result of Weyerhaeuser’s negligent acts and/or 

omissions, Plaintiffs and members of the Classes have incurred and will incur damages in an 

amount to be proven at trial. 
 

COUNT VI 
STRICT LIABILITY – DESIGN DEFECT 

(Asserted on Behalf of the Nationwide Class, the Ohio Class, the Colorado Class, the New 
York Class, the Pennsylvania Class, the Massachusetts Class and the Minnesota Class) 

218. Weyerhaeuser designed its Joists to be used and installed in the Plaintiffs’ and 

Class members’ homes and other structures.  

219. The design of Weyerhaeuser’s Joists, including the formulation of the coating, 

was defective. 

220. Because of such design defects, the Joists were and are unreasonably dangerous 

to the consuming public, including Plaintiffs and members of the Classes.  The Joists posed a 

substantial likelihood of harm at the time they were sold. 

221. The defect in Weyerhaeuser’s design of the Joists existed at the time the Joists 

were sold and/or when the Joists left Weyerhaeuser’s possession or control. 

222. The risks inherent in the design of Weyerhaeuser’s Joists outweigh the benefits 

of their design. 

223. Feasible alternatives existed to make Weyerhaeuser’s Joists safer for their 

intended use at the time of their design. 
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224. The Joists were expected to be and were installed in consumers’ homes and other 

structures, including Plaintiffs’ and Class members’ homes, without substantial change in their 

condition from the time of their manufacture or sale. 

225. Weyerhaeuser is strictly liable for the injuries that the Joists have caused and will 

cause to Plaintiffs and members of the Classes. 

226. As a proximate result of Weyerhaeuser’s defective design of the Joists, Plaintiffs 

and the Classes have incurred and will incur damages in an amount to be proven at trial. 
 

COUNT VII 
STRICT LIABILITY – MANUFACTURING DEFECT 

(Asserted on Behalf of the Nationwide Class, the Ohio Class, the Colorado Class, the New 
York Class, the Pennsylvania Class, the Massachusetts Class and the Minnesota Class) 

227. Plaintiffs incorporate by reference each preceding and succeeding paragraph as 

though fully set forth herein. 

228. Weyerhaeuser manufactured its Joists to be used and installed in the Plaintiffs’ 

and Class members’ homes and other structures. 

229. When the Joists left Weyerhaeuser’s control, they deviated in a material way 

from their design and/or performance standards.  As a result, the Joists were unreasonably 

dangerous to the consuming public, including the Plaintiffs and members of the Classes. 

230. The Joists were defectively manufactured and posed a substantial likelihood of 

harm at the time they were sold and/or when the Joists left Weyerhaeuser’s possession or 

control. 

231. The Joists were expected to be and were installed in consumers’ homes and other 

structures, including Plaintiffs’ and Class members’ homes, without substantial change in their 

condition from the time of their manufacture or sale. 

232. Weyerhaeuser is strictly liable for the injuries that the Joists have caused and will 

cause to Plaintiffs and members of the Classes. 

233. As a proximate result of Weyerhaeuser’s defective manufacture of the Joists, 

Plaintiffs have incurred and will incur damages in an amount to be proven at trial. 
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COUNT VIII 
STRICT LIABILITY – FAILURE TO WARN 

(Asserted on Behalf of the Nationwide Class, the Ohio Class, the Colorado Class, the New 
York Class, the Pennsylvania Class, the Massachusetts Class and the Minnesota Class) 

234. Plaintiffs incorporate by reference each preceding and succeeding paragraph as 

though fully set forth herein. 

235. Weyerhaeuser designed and manufactured the Joists used and installed in 

Plaintiffs’ and Class members’ homes and other structures. 

236. When Plaintiffs purchased the homes containing the Joists, they were not aware 

of the dangerous and destructive nature of the Joists.  Weyerhaeuser knew or had reason to 

know that consumers would not realize the dangerous condition of the Joists. 

237. Weyerhaeuser did not provide, and the Joists did not contain, adequate warnings 

and as a result, the Joists were unreasonably dangerous to the consuming public, including 

Plaintiffs and members of the Classes. 

238. The defect in the Joists, including the lack of warnings, existed at the time the 

Joists were sold and/or when the Joists left Weyerhaeuser’s possession or control. 

239. The Joists were expected to be and were installed in consumers’ homes and other 

structures, including the homes of Plaintiffs and members of the Classes, without substantial 

change in their condition from the time of their manufacture or sale. 

240. Weyerhaeuser is strictly liable for the injuries that its defective Joists and its lack 

of warnings have caused Plaintiffs and members of the Classes.  Such harm would not have 

been suffered if Weyerhaeuser had provided adequate warnings or instructions. 

241. Weyerhaeuser is strictly liable for the injuries that the Joists have caused and will 

cause to Plaintiffs and members of the Classes. 

242. As a proximate result of Weyerhaeuser’s failure to give adequate warnings or 

instructions, Plaintiffs and members of the Classes have incurred and will incur damages in an 

amount to be proven at trial. 
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COUNT IX 
UNJUST ENRICHMENT 

(Asserted on Behalf of All of the Classes) 

243. Plaintiffs incorporate by reference each preceding and succeeding paragraph as 

though fully set forth herein. 

244. Substantial benefits have been conferred on Weyerhaeuser by Plaintiffs and the 

Classes by purchasing the Joists, and Weyerhaeuser has knowingly and willingly accepted and 

enjoyed these benefits. 

245. Weyerhaeuser either knew or should have known that the payments rendered by 

Plaintiffs and the Classes were given and received with the expectation that the Joists would 

perform as represented and warranted.  For Weyerhaeuser to retain the benefit of the payments 

under these circumstances is inequitable.  

246. Weyerhaeuser’s acceptance and retention of these benefits under the 

circumstances make it inequitable for Weyerhaeuser to retain the benefit without payment of the 

value to the Plaintiffs and the Classes. 

247. Plaintiffs and the Classes are entitled to recover from Weyerhaeuser all amounts 

wrongfully collected and improperly retained by Weyerhaeuser, plus interest thereon.  

248. As a direct and proximate result of Weyerhaeuser’s wrongful conduct and unjust 

enrichment, Plaintiffs and the Classes are entitled to an accounting, restitution from and 

institution of a constructive trust disgorging all profits, benefits and other compensation 

obtained by Weyerhaeuser, plus attorneys’ fees, costs and interest thereon.  
 

COUNT X 
DECLARATORY JUDGMENT ACT 

(28 U.S.C. § 2201, et seq.) 
(Asserted on Behalf of All of the Classes) 

249. Plaintiffs incorporate by reference each preceding and succeeding paragraph as 

though fully set forth herein. 
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250. Declaratory relief is intended to minimize “the danger of avoidable loss and 

unnecessary accrual of damages.”  10B Charles Alan Wright, Arthur R. Miller & Mary Kay 

Kane, Federal Practice and Procedure § 2751 (3d ed. 1998). 

251. There is an actual controversy between Weyerhaeuser and Plaintiffs concerning:  

a) whether the Joists are defectively designed; 

b) whether Weyerhaeuser knew or should have known of the defects; and 

c) whether Weyerhaeuser failed to warn against the potential unsuitability 

of its defectively designed and manufactured Joists. 

252. Pursuant to 28 U.S.C. § 2201, the Court may “declare the rights and legal 

relations of any interested party seeking such declaration, whether or not further relief is or 

could be sought.” 

253. Plaintiffs seek a declaration that the Joists are defective in their design, 

workmanship, materials, and labeling, as alleged herein.  The defective nature of the Joists is 

material and requires disclosure to all persons who own the Joists or agreed to purchase homes 

containing the Joists. 

254. The declaratory relief requested herein will generate common answers that will 

settle the controversy related to the alleged defective design, workmanship, materials, and 

labeling of the Joists and the reasons for their failure.  There is an economy to resolving these 

issues as they have the potential to eliminate the need for continued and repeated litigation. 
 

COUNT XI 
VIOLATION OF THE WASHINGTON CONSUMER PROTECTION ACT 

(Wash. Rev. Code §§ 19.86, et seq.) 
(Asserted on Behalf of All of the Classes) 

255. Plaintiffs incorporate by reference each preceding and succeeding paragraph as 

though fully set forth herein. 

256. The conduct of Weyerhaeuser as set forth herein constitutes unfair or deceptive 

acts or practices. 

257. Weyerhaeuser’s actions set forth above occurred in the conduct of trade or 
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commerce. 

258. Weyerhaeuser’s wrongful conduct occurred in the State of Washington. 

259. Plaintiffs and Class members were injured as a result of Weyerhaeuser’s conduct 

as described at length herein. 

260. Weyerhaeuser’s conduct proximately caused the injuries to Plaintiffs and Class 

members. 

261. Weyerhaeuser’s actions have directly and/or indirectly affected the people of the 

State of Washington in that they have injured Weyerhaeuser’s competitors and other business 

partners. 

262. Weyerhaeuser’s actions were injurious to the public interest because those 

actions injured other persons. 

263. Weyerhaeuser is liable to Plaintiffs and the Class members for damages in 

amounts to be proven at trial, including attorneys’ fees, costs, and treble damages. 

264. Pursuant to Wash. Rev. Code § 19.86.095, Plaintiffs will serve the Washington 

Attorney General with a copy of this Amended Complaint as Plaintiffs and Class members seek 

injunctive relief.  
 

COUNT XII 
VIOLATION OF THE COLORADO CONSUMER PROTECTION ACT 

(Colo. Rev. Stat. § 6-1-101, et seq.) 
(Asserted on Behalf of the Colorado Class) 

 
265. Plaintiffs incorporate by reference each preceding and succeeding paragraph as 

though fully set forth herein. 

266. The Colorado Consumer Protection Act, Colo. Rev. Stat. § 6-1-105, states: 

(1) A person engages in a deceptive trade practice when, in the course of the 
person’s business, vocation, or occupation, the person: 
. . . .  
(e) Knowingly makes false representations as to the characteristics, ingredients, 
uses, benefits, alterations, or quantities of goods, food, services, or property or a 
false representation as to the sponsorship, approval, status, affiliation, or 
connection of a person therewith;  
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. . . .  
(g) Represents that goods, food, services, or property are of a particular standard, 
quality, or grade, or that the goods are of a particular style or model, if he knows 
or should know that they are of another. 

 

267. Weyerhaeuser actively and knowingly misrepresented to and/or omitted from 

contractors, subcontractors, Plaintiffs Magdalen and Derek Alquist and the Colorado Class 

members, at the time of purchase of the Joists, and thereafter, the design, manufacturing, 

materials and/or workmanship defects of the Joists, and represented that the Joists were 

merchantable and were not defective. 

268. When the Joists left Weyerhaeuser’s control, Weyerhaeuser knew or should have 

known that they were in defective and dangerous condition and would not perform as warranted 

by Weyerhaeuser.  

269. Weyerhaeuser’s warranty and representations that the Joists were safe and free 

from defects would influence a reasonable consumer’s decision whether to purchase the Joists.  

270. Weyerhaeuser’s failure to warn of the defective nature of the Joists was a 

material omission that would influence a reasonable consumer’s decision whether to purchase 

the Joists. 

271. Weyerhaeuser failed to disclose to Plaintiffs Magdalen and Derek Alquist and 

the Colorado Class members and/or actively concealed from them that the Joists were and are 

defective, amounting to a deceptive trade practice under the Colorado Consumer Protection Act. 

272. Contractors, subcontractors, Plaintiffs Magdalen and Derek Alquist and the 

Colorado Class members relied on the truth of Weyerhaeuser’s warranties and representations 

concerning the Joists, were deceived by the warranties and representations, and suffered 

damages as result of this reliance and deception.   

273. Weyerhaeuser’s conduct has had a significant impact on the public. 

274. Had Plaintiffs Magdalen and Derek Alquist and the Colorado Class members 

been adequately warned about the fact that the Joists emit noxious and toxic gases, they would 

have taken steps to avoid damages. 
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275. As a direct and proximate result of Weyerhaeuser’s false representations, 

Plaintiffs Magdalen and Derek Alquist and the Colorado Class members have suffered damages 

in an amount to be determined at trial. 
 

COUNT XIII 
VIOLATION OF NEW YORK DECEPTIVE PRACTICES ACT  

(N.Y. Gen. Bus. Law § 349, et seq.) 
(Asserted on Behalf of the New York Class) 

276. Plaintiffs incorporate by reference each preceding and succeeding paragraph as 

though fully set forth herein. 

277. Weyerhaeuser’s practices, acts, policies, and course of conduct, as described 

herein, misrepresented the quality of the Joists, and constituted deceptive acts or practices in 

violation of N.Y. Gen. Bus. Law § 349(a).   

278. Weyerhaeuser’s deceptive acts or practices were intended to induce, and did 

induce, contractors, subcontractors, Plaintiffs Keven and Renee Wing and members of the New 

York Class to purchase the Joists.   

279. Weyerhaeuser manufactured, merchandised and sold the Joists knowingly 

concealing and/or omitting that they contained the design, manufacturing, materials and/or 

workmanship defects described in detail above. 

280. Weyerhaeuser failed to disclose to Plaintiffs Keven and Renee Wing and 

members of the New York Class and/or actively concealed from them that the Joists were and 

are defective.  

281. Weyerhaeuser’s misrepresentation caused and/or will cause Plaintiffs Keven and 

Renee Wing and members of the New York Class to be damaged. 

282. Plaintiffs Keven and Renee Wing, members of the New York Class, contractors, 

subcontractors and members of the public were deceived by and relied on Weyerhaeuser’s 

affirmative misrepresentations and failures to disclose, including, but not limited to, 

representations about the Joists’ quality and warranty benefits. 
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283. Weyerhaeuser engaged in such conduct for the purpose of unfairly and 

unconscionably maximizing revenue from Plaintiffs Keven and Renee Wing and members of 

the New York Class. 

284. Weyerhaeuser willfully engaged in such conduct, and knew that it violated the 

New York Deceptive Practices Act (“NYDPA”) or showed reckless disregard for whether it 

violated the NYDPA. 

285. As a direct result of Weyerhaeuser’s violations of the NYDPA, Plaintiffs Keven 

and Renee Wing and members of the New York Class have been injured and have suffered 

actual damages and monetary losses.  

286. Plaintiffs Keven and Renee Wing and members of the New York Class are 

entitled to actual damages, statutory damages, treble damages, injunctive relief, attorneys’ fees 

and costs, and any other remedies available under the NYDPA or in equity, for Weyerhaeuser’s 

violations of the NYDPA.  N.Y. Gen. Bus. Law § 349(h).  
 

COUNT XIV 
VIOLATION OF THE PENNSYLVANIA  

UNFAIR TRADE PRACTICES AND CONSUMER PROTECTION LAW 
(73 P.S. § 201-1, et seq.) 

(Asserted on Behalf of the Pennsylvania Class) 

287. Plaintiffs incorporate by reference each preceding and succeeding paragraph as 

though fully set forth herein. 

288. Plaintiffs Shreedhar Thimmegowda and Shalini Shreedhar, and members of the 

Pennsylvania Class purchased their Joists primarily for personal, family or household purposes 

within the meaning of 73 P.S. § 201-9.2. 

289. All of the acts complained of herein were perpetrated by Weyerhaeuser in the 

course of trade or commerce within the meaning of 73 P.S. § 201-2(3). 

290. The Pennsylvania Unfair Trade Practices and Consumer Protection Law 

(“UTPCPL”) prohibits unfair or deceptive acts or practices, including, but not limited to: (i) 

“Representing that goods or services have…characteristics … that they do not have;” (ii) 
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“Representing that goods or services are of a particular standard, quality or grade … if they are 

of another;:” (iii) “Advertising goods or services with intent not to sell them as advertised;” (iv) 

“Failing to comply with the terms of any written guarantee or warranty given to the buyer at, 

prior to or after a contract for the purchase of goods or services is made;” and (v) “Engaging in 

any other fraudulent or deceptive conduct which creates a likelihood of confusion or 

misunderstanding.” 73 P.S. § 201-2(4). 

291. Weyerhaeuser engaged in unlawful trade practices, including representing that 

the Joists have characteristics which they do not have; representing that the Joists are of a 

particular standard and quality when they are not; advertising the Joists with the intent not to 

sell them as advertised; failing to comply with its warranties; and engaging in other fraudulent 

or deceptive conduct, creating a likelihood of confusion or of misunderstanding. 

292. Weyerhaeuser’s deceptive acts or practices were intended to induce, and did 

induce, contractors, subcontractors, Plaintiffs Shreedhar Thimmegowda and Shalini Shreedhar, 

and members of the Pennsylvania Class to purchase the Joists.   

293. Weyerhaeuser manufactured, merchandised and sold the Joists knowingly 

concealing and/or omitting that they contained the design, manufacturing, materials and/or 

workmanship defects described in detail above. 

294. Weyerhaeuser failed to disclose to Plaintiffs Shreedhar Thimmegowda and 

Shalini Shreedhar, and members of the Pennsylvania Class, and/or actively concealed from 

them, that the Joists were and are defective. 

295. Weyerhaeuser’s acts constitute unfair and deceptive business practices in 

violation of the UTPCPL. 

296. Weyerhaeuser intentionally and knowingly misrepresented material facts 

regarding the Joists with an intent to mislead Plaintiffs Shreedhar Thimmegowda and Shalini 

Shreedhar, and members of the Pennsylvania Class. 

297. Weyerhaeuser knew or should have known that its conduct violated the 

UTPCPL. 
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298. As alleged above, Weyerhaeuser made material statements about the Joists that 

were either false or misleading. 

299. Weyerhaeuser owed Plaintiffs Shreedhar Thimmegowda and Shalini Shreedhar, 

and members of the Pennsylvania Class, a duty to disclose the true nature of the Joists. 

300. Weyerhaeuser’ concealment of the true characteristics of the Joists was material 

to Plaintiffs Shreedhar Thimmegowda and Shalini Shreedhar, and members of the Pennsylvania 

Class. 

301. Plaintiffs Shreedhar Thimmegowda and Shalini Shreedhar, and members of the 

Pennsylvania Class, suffered ascertainable loss caused by Weyerhaeuser’s misrepresentations 

and its concealment of and failure to disclose material information. 

302. Weyerhaeuser had an ongoing duty to consumers to refrain from unfair and 

deceptive acts or practices under the UTPCPL.  

303. Weyerhaeuser’s violations present a continuing risk to Plaintiffs Shreedhar 

Thimmegowda and Shalini Shreedhar, and members of the Pennsylvania Class, as well as to the 

general public.  Weyerhaeuser’s unlawful acts and practices complained of herein affect the 

public interest. 

304. Weyerhaeuser’s misrepresentation caused and/or will cause Plaintiffs Shreedhar 

Thimmegowda and Shalini Shreedhar, and members of the Pennsylvania Class, to be damaged. 

305. Plaintiffs Shreedhar Thimmegowda and Shalini Shreedhar, members of the 

Pennsylvania Class, contractors, subcontractors and members of the public were deceived by 

and relied on Weyerhaeuser’s affirmative misrepresentations and failures to disclose, including, 

but not limited to, representations about the Joists’ quality and warranty benefits. 

306. Weyerhaeuser engaged in such conduct for the purpose of unfairly and 

unconscionably maximizing revenue from Plaintiffs Shreedhar Thimmegowda and Shalini 

Shreedhar, and members of the Pennsylvania Class. 
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307. As a direct and proximate result of Weyerhaeuser’s violations of the UTPCPL, 

Plaintiffs Shreedhar Thimmegowda and Shalini Shreedhar, and members of the Pennsylvania 

Class, have suffered injury-in-fact and/or actual damage. 

308. Weyerhaeuser is liable to Plaintiffs Shreedhar Thimmegowda and Shalini 

Shreedhar, and members of the Pennsylvania Class, for treble their actual damages or $100, 

whichever is greater, and attorneys’ fees and costs.  73 P.S. § 201-9.2(a).  Plaintiffs Shreedhar 

Thimmegowda and Shalini Shreedhar and members of the Pennsylvania Class are also entitled 

to an award of punitive damages given that Weyerhaeuser’s conduct was malicious, wanton, 

willful, oppressive, or exhibited a reckless indifference to the rights of others. 
 

COUNT XV 
VIOLATION OF THE DELAWARE CONSUMER FRAUD ACT 

(Del. Code Ann. tit. 6, § 2511, et seq.) 
(Asserted on Behalf of the Delaware Class) 

309. Plaintiffs incorporate by reference each preceding and succeeding paragraph as 

though fully set forth herein. 

310. Weyerhaeuser is a “person[]” as defined by Del. Code Ann. tit. 6, § 2511. 

311. Weyerhaeuser’s practices, acts, policies, and course of conduct, as described 

herein, were intended to induce, and did induce, contractors, subcontractors, Plaintiffs Lindsey 

and Owen Davis, and members of the Delaware Class, to purchase the Joists. 

312. Weyerhaeuser manufactured, merchandised and sold the Joists knowingly 

concealing and/or omitting that they contained the design, manufacturing, materials and/or 

workmanship defects described in detail above. 

313. Weyerhaeuser’s practices, acts, policies, and course of conduct are actionable in 

that: 

a. Weyerhaeuser actively and knowingly misrepresented to and/or omitted 

from contractors, subcontractors, Plaintiffs Lindsey and Owen Davis, and members of the 

Delaware Class, at the time of purchase of the Joists and thereafter, the design, manufacturing, 
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materials and/or workmanship defects of the Joists, and represented that the Joists were 

merchantable and were not defective;  

b. Weyerhaeuser failed to give adequate warnings and notices regarding the 

use of, defects in, and problems with the Joists to consumers who purchased the Joists, despite 

the fact that Weyerhaeuser possessed prior knowledge of the inherent defects in the Joists. 

314. Weyerhaeuser failed to disclose to Plaintiffs Lindsey and Owen Davis, and 

members of the Delaware Class, and/or actively concealed from them that the Joists were and 

are defective, amounting to deceptive conduct under the Delaware Consumer Fraud Act.  

315. Weyerhaeuser’s actions and/or omissions caused and/or will cause Plaintiffs 

Lindsey and Owen Davis, and members of the Delaware Class, to be damaged. 

316. All of the aforementioned conduct is and was deceptive, false and constitutes an 

unconscionable commercial practice in that Weyerhaeuser has, by the use of false or deceptive 

statements and/or material omissions, misrepresented and/or concealed the true defective nature 

of the Joists. 

317. Weyerhaeuser intended that purchasers rely on its misrepresentations and 

omissions concerning the quality of the Joists in purchasing the Joists. 

318. In making misrepresentations of fact and/or material omissions about the Joists 

to prospective customers while knowing such representations to be false, Weyerhaeuser has 

misrepresented and/or knowingly and intentionally concealed material facts and breached its 

duty not to do so. 

319. Plaintiffs Lindsey and Owen Davis, and members of the Delaware Class, 

contractors, subcontractors and members of the public were deceived by and relied on 

Weyerhaeuser’s affirmative misrepresentations and failures to disclose, including, but not 

limited to, representations about the Joists’ quality and warranty benefits. 

320. Weyerhaeuser’s wrongful conduct occurred in connection with the sale, lease 

and/or advertisement of the Joists. 
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321. There was a causal nexus between Weyerhaeuser’s deceptive and 

unconscionable commercial practices and Plaintiffs Lindsey and Owen Davis, and members of 

the Delaware Class, being damaged as alleged herein, and therefore, Plaintiffs Lindsey and 

Owen Davis, and members of the Delaware Class, are entitled to recover actual, statutory, 

punitive and/or trebled damages to the extent permitted by law in an amount to be proven at 

trial. 

322. In addition, Plaintiffs Lindsey and Owen Davis, and members of the Delaware 

Class, seek the diminished value of their Joists, based on the difference between what was paid 

for the Joists and what would have been paid, had Weyerhaeuser disclosed the defective nature 

of the Joists.  

323. Plaintiffs Lindsey and Owen Davis, and members of the Delaware Class, also 

seek restitution of all monies that Weyerhaeuser received as a result of selling the Joists with 

inherent defects at the time of purchase, and by forcing Delaware Class members to expend 

substantial sums of money to deal with the issues relating to the Joists, including, without 

limitation, for the proper repair, removal and/or replacement of the Joists, despite the fact that 

Weyerhaeuser had prior knowledge of the Joists’ defects. 

324. In addition, Plaintiffs Lindsey and Owen Davis, and members of the Delaware 

Class, seek reasonable attorneys’ fees and costs. 
 

COUNT XVI 
VIOLATION OF THE MINNESOTA UNLAWFUL TRADE PRACTICES ACT 

(Minn. Stat. § 325D.09, et seq.) 
(Asserted on Behalf of the Minnesota Class) 

325. Plaintiffs incorporate by reference each preceding and succeeding paragraph as 

though fully set forth herein. 

326. Weyerhaeuser is a “person” as defined by Minn. Stat. § 325D.10(a). 

327. Weyerhaeuser’s practices, acts, policies, and course of conduct, as described 

herein, misrepresented the quality of the Joists in violation of Minn. Stat. § 325D.13.   
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328. Weyerhaeuser’s misrepresentations were intended to induce, and did induce, 

contractors, subcontractors, Plaintiffs Rudiger, Shawn and Shauna Calabrase, and Minnesota 

Class members to purchase the Joists.   

329. Weyerhaeuser manufactured, merchandised and sold the Joists knowingly 

concealing and/or omitting that they contained the design, manufacturing, materials and/or 

workmanship defects described in detail above. 

330. Weyerhaeuser failed to disclose to Plaintiffs Rudiger, Shawn and Shauna 

Calabrase, and Minnesota Class members, and/or actively concealed from them that the Joists 

were and are defective, amounting to a misrepresentation of quality under Minn. Stat. § 

325D.13.  

331. Weyerhaeuser’s misrepresentation caused and/or will cause Plaintiffs Rudiger, 

Shawn and Shauna Calabrase, and Minnesota Class members, to be damaged. 

332. Plaintiffs Rudiger, Shawn and Shauna Calabrase, Minnesota Class members, 

contractors, subcontractors, and members of the public were deceived by and relied on 

Weyerhaeuser’s affirmative misrepresentations and failures to disclose, including, but not 

limited to, representations about the Joists’ quality and warranty benefits. 

333. Weyerhaeuser’s wrongful conduct occurred in connection with the sale of the 

Joists. 

334. There was a causal nexus between Weyerhaeuser’s misrepresentations and 

Plaintiffs Rudiger, Shawn and Shauna Calabrase, and Minnesota Class members being damaged 

as alleged herein, and therefore, Plaintiffs Rudiger, Shawn and Shauna Calabrase, and 

Minnesota Class members are entitled to recover actual damages, costs and attorneys’ fees, as 

well as an injunction upon the sale of the Joists.  Minn. Stat. § 8.31; Minn. Stat. § 325D.15.   

335. The prosecution of this matter provides a public benefit because it relates to the 

safety and value of a significant number of homes in Minnesota.  Ensuring that homes in 

Minnesota are not constructed with defective and dangerous materials is a public benefit.   
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COUNT XVII 
VIOLATION OF THE MINNESOTA CONSUMER FRAUD ACT 

(Minn. Stat. § 325f.68, et seq.) 
(Asserted on Behalf of the Minnesota Class) 

336. Plaintiffs incorporate by reference each preceding and succeeding paragraph as 

though fully set forth herein. 

337. Weyerhaeuser is a “person” as defined by Minn. Stat. § 325f.68, Subd. 3.   

338. Weyerhaeuser’s practices, acts, policies, and course of conduct, as described 

herein, were intended to induce, and did induce, contractors, subcontractors, Plaintiffs Rudiger, 

Shawn and Shauna Calabrase, and Minnesota Class members to purchase the Joists. 

339. Weyerhaeuser manufactured, merchandised and sold the Joists knowingly 

concealing and/or omitting that they contained the design, manufacturing, materials and/or 

workmanship defects described in detail above. 

340. Weyerhaeuser’s practices, acts, policies, and course of conduct are actionable in 

that: 

a. Weyerhaeuser actively and knowingly misrepresented to and/or omitted from 

contractors, subcontractors, Plaintiffs Rudiger, Shawn and Shauna Calabrase, 

and Minnesota Class members, at the time of purchase of the Joists and 

thereafter, the design, manufacturing, materials and/or workmanship defects 

of the Joists, and represented that the Joists were merchantable and were not 

defective;  

b. Weyerhaeuser failed to give adequate warnings and notices regarding the use 

of, defects in, and problems with the Joists to consumers who purchased the 

Joists, despite the fact that Weyerhaeuser possessed prior knowledge of the 

inherent defects in the Joists. 

341. Weyerhaeuser failed to disclose to Plaintiffs Rudiger, Shawn and Shauna 

Calabrase, and Minnesota Class members, and/or actively concealed from them that the Joists 
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were and are defective, amounting to fraud, misrepresentation and deceptive practices under 

The Minnesota Consumer Fraud Act.  Minn. Stat. § 325F.69, subd. 1.  

342. Weyerhaeuser’s actions and/or omissions caused and/or will cause Plaintiffs 

Rudiger, Shawn and Shauna Calabrase, and Minnesota Class members to be damaged. 

343. All of the aforementioned conduct is and was deceptive, false and constitutes an 

unconscionable commercial practice in that Weyerhaeuser has, by the use of false or deceptive 

statements and/or material omissions, misrepresented and/or concealed the true defective nature 

of the Joists. 

344. Weyerhaeuser intended that purchasers rely on its misrepresentations and 

omissions concerning the quality of the Joists in purchasing the Joists. 

345. In making misrepresentations of fact and/or material omissions about the Joists 

to prospective customers while knowing such representations to be false, Weyerhaeuser has 

misrepresented and/or knowingly and intentionally concealed material facts and breached its 

duty not to do so. 

346. Plaintiffs Rudiger, Shawn and Shauna Calabrase, Minnesota Class members, 

contractors, subcontractors, and members of the public were deceived by and relied on 

Weyerhaeuser’s affirmative misrepresentations and failures to disclose, including, but not 

limited to, representations about the Joists’ quality and warranty benefits. 

347. Weyerhaeuser’s wrongful conduct occurred in connection with the sale, lease 

and/or advertisement of the Joists. 

348. There was a causal nexus between Weyerhaeuser’s deceptive and 

unconscionable commercial practices and Plaintiffs Rudiger, Shawn and Shauna Calabrase, and 

Minnesota Class members being damaged as alleged herein, and therefore, Plaintiffs Rudiger, 

Shawn and Shauna Calabrase, and Minnesota Class members are entitled to recover damages, 

costs and attorney’s fees, as well as an injunction of the sale of the Joists.  Minn. Stat. § 8.31.   
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349. The prosecution of this matter provides a public benefit because it relates to the 

safety and value of a significant number of homes in Minnesota.  Ensuring that homes in 

Minnesota are not constructed with defective and dangerous materials is a public benefit.   
 

COUNT XVIII 
VIOLATION OF THE NEW JERSEY PRODUCTS LIABILITY ACT 

DESIGN AND MANUFACTURING DEFECT 
(N.J.S.A. 2A:58C-2, et seq.) 

(Asserted on Behalf of the New Jersey Class) 

350. Plaintiffs incorporate by reference each preceding and succeeding paragraph as 

though fully set forth herein. 

351. Weyerhaeuser is the designer, manufacturer, distributor, marketer, and seller of 

the Joists, which are defective and unreasonably dangerous to consumers. 

352. Weyerhaeuser designed its Joists to be used and installed in Plaintiffs Lori and 

Brian Ashcraft, Toby and Shaheen Athron, and members of the New Jersey Class’ homes and 

other structures. 

353. Weyerhaeuser’s Joists are defective in design in that they are not reasonably fit, 

suitable or safe for their intended purpose and/or their foreseeable risks exceed the benefits 

associated with their design. 

354. Feasible design alternatives existed to make Weyerhaeuser’s Joists safer for their 

intended use at the time of their design. 

355. Weyerhaeuser manufactured its Joists to be used and installed in Plaintiffs Lori 

and Brian Ashcraft, Toby and Shaheen Athron, and members of the New Jersey Class’ homes 

and other structures. 

356. Weyerhaeuser’s Joists were defectively and improperly manufactured rendering 

the products deficient and unreasonably dangerous and hazardous to Plaintiffs Lori and Brian 

Ashcraft, Toby and Shaheen Athron, and members of the New Jersey Class.  
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357. The defective condition of Weyerhaeuser’s Joists rendered them unreasonably 

dangerous, and the Joists were in this defective condition when they left the hands of the 

Defendant. 

358. Weyerhaeuser’s Joists were expected to and did reach consumers, including, 

Plaintiffs Lori and Brian Ashcraft, Toby and Shaheen Athron, and members of the New Jersey 

Class, without substantial change in the conditions in which they were designed, manufactured, 

labeled, sold, distributed, marketed and otherwise released into the stream of commerce. 

359. Plaintiffs Lori and Brian Ashcraft, Toby and Shaheen Athron, and members of 

the New Jersey Class, were unaware of the hazards and defects associated with Weyerhaeuser’s 

Joists and used the products in a manner that was intended by Defendant. 

360. Weyerhaeuser is strictly liable to Plaintiffs Lori and Brian Ashcraft, Toby and 

Shaheen Athron, and members of the New Jersey Class, for designing, manufacturing and 

placing into the stream of commerce products that were unreasonably dangerous for their 

reasonably foreseeable uses at the time they left the control of Defendant because of both design 

and manufacturing defects.  

361. Weyerhaeuser knew or should have known of the dangers associated with the use 

of the Joists and the defective nature of those products but continued to design, manufacture and 

sell them in disregard of the known risk of harm, and the safety risk to humans. 

362. As a direct and proximate cause of the design and manufacturing defects and 

Weyerhaeuser’s misconduct, Plaintiffs Lori and Brian Ashcraft, Toby and Shaheen Athron, and 

members of the New Jersey Class, have incurred and will incur damages in an amount to be 

proven at trial. 
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COUNT XIX 
VIOLATION OF THE NEW JERSEY PRODUCTS LIABILITY ACT 

FAILURE TO WARN 
(N.J.S.A. 2A:58C-2, et seq.) 

(Asserted on Behalf of the New Jersey Class) 

363. Plaintiffs incorporate by reference each preceding and succeeding paragraph as 

though fully set forth herein. 

364. Weyerhaeuser designed, manufactured, distributed, marketed, sold and otherwise 

released the Joists into the stream of commerce in a defective and unreasonably dangerous 

condition to consumers and therefore had a duty to warn users of the known risks associated 

with the Joists.  

365. When Plaintiffs Lori and Brian Ashcraft, Toby and Shaheen Athron, and 

members of the New Jersey Class, bought homes or other structures containing the Joists, they 

were not aware of the dangerous nature of the Joists.  Weyerhaeuser knew or had reason to 

know that those consumers would not realize the dangerous condition of the Joists. 

366. Weyerhaeuser did not provide, and Weyerhaeuser’s Joists did not contain, 

adequate warnings, and as a result, the Joists were unreasonably dangerous to the consuming 

public, including Plaintiffs Lori and Brian Ashcraft, Toby and Shaheen Athron, and members of 

the New Jersey Class. 

367. The defect in the Joists, including the lack of warnings, existed at the time the 

Joists were sold and/or when the Joists left Weyerhaeuser’s possession or control. 

368. Weyerhaeuser’s Joists were expected to be and were installed in consumers’ 

homes and other structures, including the homes of Plaintiffs Lori and Brian Ashcraft, Toby and 

Shaheen Athron, and members of the New Jersey Class, without substantial change in their 

condition from the time of their manufacture or sale. 

369. Weyerhaeuser is liable for the damage that its defective Joists and its lack of 

warnings have caused and will cause Plaintiffs Lori and Brian Ashcraft, Toby and Shaheen 

Athron, and members of the New Jersey Class.  Such harm would not have been suffered if 

Weyerhaeuser had provided adequate warnings or instructions. 
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370. Based on facts within its control, Weyerhaeuser had knowledge or should have 

had knowledge of the defect long before its July 18, 2017 press release concerning the Joists.  

371. As a direct and proximate cause of the design and manufacturing defects and 

Weyerhaeuser’s misconduct, Plaintiffs Lori and Brian Ashcraft, Toby and Shaheen Athron, and 

members of the New Jersey Class, have incurred and will incur damages in an amount to be 

proven at trial. 
 

COUNT XX 
VIOLATION OF THE NEW JERSEY CONSUMER FRAUD ACT 

(N.J.S.A. § 56:8-1, et seq.) 
(Asserted on Behalf of the New Jersey Class) 

372. Plaintiffs incorporate by reference each preceding and succeeding paragraph as 

though fully set forth herein. 

373. Plaintiffs Lori and Brian Ashcraft, Toby and Shaheen Athron, and members of 

the New Jersey Class, are “persons” as defined by N.J.S.A. § 56:8-1. 

374. Weyerhaeuser’s practices, acts, policies, and course of conduct, as described 

herein, were intended to induce, and did induce, contractors, subcontractors, Plaintiffs Lori and 

Brian Ashcraft, Toby and Shaheen Athron, and members of the New Jersey Class, to purchase 

the Joists. 

375. Weyerhaeuser manufactured and sold the Joists knowingly concealing and/or 

omitting that they contained the design, manufacturing, materials and/or workmanship defects 

described in detail above. 

376. Weyerhaeuser’s practices, acts, policies, and course of conduct are actionable in 

that: 

a. Weyerhaeuser actively and knowingly misrepresented to and/or omitted 

from contractors, subcontractors, Plaintiffs Lori and Brian Ashcraft, Toby and Shaheen 

Athron, and members of the New Jersey Class, at the time of purchase of the Joists and 

thereafter, the design, manufacturing, materials and/or workmanship defects of the 

Joists, and represented that the Joists were merchantable and were not defective; and 
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b. Weyerhaeuser failed to give adequate warnings and notices regarding the 

use of, defects in, and problems with the Joists to consumers who purchased the Joists, 

despite the fact that Weyerhaeuser possessed prior knowledge of the inherent defects in 

the Joists. 

377. Weyerhaeuser failed to disclose to Plaintiffs Lori and Brian Ashcraft, Toby and 

Shaheen Athron, and members of the New Jersey Class, and/or actively concealed from them, 

that the Joists were and are defective, amounting to deceptive conduct under the New Jersey 

Consumer Fraud Act.  

378. Weyerhaeuser’s actions and/or omissions caused and/or will cause Plaintiffs Lori 

and Brian Ashcraft, Toby and Shaheen Athron, and members of the New Jersey Class, to be 

damaged. 

379. All of the aforementioned conduct is and was deceptive, false and constitutes an 

unconscionable commercial practice in that Weyerhaeuser has, by the use of false or deceptive 

statements and/or material omissions, misrepresented and/or concealed the true defective nature 

of the Joists, in violation of N.J.S.A. § 56:8-2. 

380. Weyerhaeuser intended that purchasers rely on its misrepresentations and 

omissions concerning the quality of the Joists in purchasing the Joists. 

381. In making misrepresentations of fact and/or material omissions about the Joists 

to prospective customers while knowing such representations to be false, Weyerhaeuser has 

misrepresented and/or knowingly and intentionally concealed material facts and breached its 

duty not to do so. 

382. Plaintiffs Lori and Brian Ashcraft, Toby and Shaheen Athron, members of the 

New Jersey Class, contractors, subcontractors and members of the public were deceived by and 

relied on Weyerhaeuser’s affirmative misrepresentations and failures to disclose, including, but 

not limited to, representations about the Joists’ quality and warranty benefits. 

383. There was a causal nexus between Weyerhaeuser’s deceptive and 

unconscionable commercial practices and Plaintiffs Lori and Brian Ashcraft, Toby and Shaheen 
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Athron, and members of the New Jersey Class, being damaged as alleged herein, and therefore, 

Plaintiffs Lori and Brian Ashcraft, Toby and Shaheen Athron, and members of the New Jersey 

Class, are entitled to recover actual, statutory, punitive and/or trebled damages to the extent 

permitted by law in an amount to be proven at trial. 

384. In addition, Plaintiffs Lori and Brian Ashcraft, Toby and Shaheen Athron, and 

members of the New Jersey Class, seek the diminished value of their Joists, based on the 

difference between what was paid for the Joists and what would have been paid, had 

Weyerhaeuser disclosed the defective nature of the Joists.  

385. Plaintiffs Lori and Brian Ashcraft, Toby and Shaheen Athron, and members of 

the New Jersey Class, also seek restitution of all monies that Weyerhaeuser received as a result 

of selling the Joists with inherent defects at the time of purchase, and by forcing Plaintiffs Lori 

and Brian Ashcraft, Toby and Shaheen Athron, and members of the New Jersey Class, to 

expend substantial sums of money to deal with the issues relating to the Joists, including, 

without limitation, for the proper repair, removal and/or replacement of the Joists, despite the 

fact that Weyerhaeuser had prior knowledge of the Joists’ defects. 

386. In addition, Plaintiffs Lori and Brian Ashcraft, Toby and Shaheen Athron, and 

members of the New Jersey Class, seek reasonable attorneys’ fees and costs. 

PRAYER FOR RELIEF 

 WHEREFORE, Plaintiffs, on behalf of themselves and the proposed Classes, 

respectfully request that the Court grant the following relief: 

A.  Enter an Order certifying the proposed Classes, appointing Plaintiffs as Class 

Representatives, and appointing the undersigned counsel as Class Counsel; 

B. Declare that Weyerhaeuser must notify all Class members of the problems with 

the Joists; 

C. Enter an Order enjoining Weyerhaeuser from further deceptive advertising, 

marketing, distribution, and sales practices with respect to the Joists, and requiring 
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Weyerhaeuser to remove and replace Plaintiffs’ and Class members’ Joists with suitable 

alternative joists of Plaintiffs’ and Class members’ choosing; 

D. Enter an award to Plaintiffs and the Classes that includes all actual, 

compensatory, consequential, ancillary, statutory, exemplary, punitive, or other damages as 

allowed by Washington, Ohio, Colorado, New Jersey, New York, Minnesota, Massachusetts, 

Pennsylvania and/or Delaware law or other law, and statutory damages and penalties, including 

interest thereon, in an amount to be proven at trial; 

E. Declare that Weyerhaeuser must account for and disgorge, for the benefit of the 

Classes, all or part of the ill-gotten profits it received from the sale of its Joists, or order 

Weyerhaeuser to make full restitution to Plaintiffs and members of the Classes; 

F.  Award pre-judgment and post-judgment interest at the maximum rate allowable 

by law; 

G.  Award reasonable attorneys’ fees and reimbursement of costs incurred by 

Plaintiffs and their counsel in connection with this action; and 

H.  Award such other and further injunctive relief, including ongoing monitoring of 

Class members’ homes, and medical monitoring, as the Court deems just and proper. 

JURY DEMAND 

 Plaintiffs, on behalf of themselves and the members of the proposed Classes, hereby 

demand trial by jury on all issues so triable. 

 
RESPECTFULLY SUBMITTED AND DATED this 6th day of December, 2018. 
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By:   /s/ E. Michelle Drake  

E. Michelle Drake (pro hac vice) 
Email:  emdrake@bm.net 
Joseph C. Hashmall (pro hac vice) 
Email: jhashmall@bm.net 
BERGER MONTAGUE PC 
43 SE Main Street, Suite 505 
Minneapolis, Minnesota 55414 
Telephone: (612) 594-5999 
Facsimile: (612) 584-4470 
 
TERRELL MARSHALL LAW GROUP 
PLLC 
Beth E. Terrell, WSBA #26759 
Email:  bterrell@terrellmarshall.com 
936 North 34th Street, Suite 300 
Seattle, Washington  98103 
Telephone:  (206) 816-6603 
Facsimile:  (206) 319-5450 
 
Shanon J. Carson* 
scarson@bm.net 
Lawrence Deutsch* 
ldeutsch@bm.net 
Jacob M. Polakoff* 
jpolakoff@bm.net 
BERGER MONTAGUE PC 
1818 Market Street, Suite 3600 
Philadelphia, PA 19103 
Telephone: (215) 875-3000 
Facsimile: (215) 875-4604 
 
Franklin D. Azar* 
H. Zachary Balkin* 
Keith R. Scranton* 
FRANKLIN D. AZAR & ASSOCIATES, PC 
14426 East Evans Avenue 
Aurora, CO 80014-1474 
Telephone:  (303) 757-3300 
Facsimile:  (303) 759-5203 
 
Charles E. Schaffer* 
LEVIN SEDRAN & BERMAN 
510 Walnut Street, Suite 500 

Case 2:18-cv-01637-BJR   Document 19   Filed 12/06/18   Page 57 of 58



 
 
 

AMENDED CLASS ACTION COMPLAINT - 58 
CASE NO. 2:18-CV-01637-BJR 
 

BERGER MONTAGUE PC 
43 SE Main Street, Suite 505 

Minneapolis, MN 55414 
TEL. 612.594.5999 • FAX 612.584.4470 

www.bergermontague.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Philadelphia, PA 19106 
Telephone:  (215) 592-1500 
Facsimile:  (215) 592-4663 
 
*pro hac vice forthcoming 
 

 Attorneys for Plaintiffs and the Proposed Classes 
 
 
 
 
 
 

CERTIFICATE OF SERVICE 

 I hereby certify that on December 6, 2018, I filed the foregoing FIRST AMENDED 

COMPLAINT via the Court’s CM/ECF system which shall send notice of such filing to all 

counsel of record.  I further certify that all parties to this action or their attorneys are CM/ECF 

participants. 

 
Date: December 6, 2018    /s/E. Michelle Drake   
       E. Michelle Drake (pro hac vice) 
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