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NOT FOR PUBLICATION 

 

UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT 

 

SARAH PERKINS; EMILY WRIGHT, on 

their own behalf and on behalf of others 

similarly situated, 

 

                     Plaintiffs - Appellees, 

 

   v. 

 

RUGS.COM, LLC, 

 

                     Defendant - Appellant. 

 No. 25-4155 

D.C. No. 

2:25-cv-00019-JHC 

  

MEMORANDUM* 

 

Appeal from the United States District Court  

for the Western District of Washington 

John H. Chun, District Judge, Presiding 

 

Submitted October 19, 2026** 

San Francisco, California 

 

Before: CALLAHAN and LEE, Circuit Judges, and EZRA, District Judge.***

 

Rugs.com appeals from an order denying its motion to compel arbitration in 

 
* This disposition is not appropriate for publication and is not precedent 

except as provided by Ninth Circuit Rule 36-3. 

 
** The panel unanimously concludes this case is suitable for decision 

without oral argument.  See Fed. R. App. P. 34(a)(2). 

 
*** The Honorable David A. Ezra, United States District Judge for the 

District of Hawaii, sitting by designation. 
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a class action suit brought by named plaintiffs Sarah Perkins and Emily Wright.  We 

have jurisdiction under 9 U.S.C. § 16(a)(1), and we affirm.   

“We review a district court’s denial of a motion to compel arbitration de novo 

and any underlying findings of fact for clear error.”  Chabolla v. ClassPass Inc., 129 

F.4th 1147, 1153 (9th Cir. 2025).  When a party moves to compel arbitration, a court 

must first determine “whether there is an agreement to arbitrate between the parties.”  

Brennan v. Opus Bank, 796 F.3d 1125, 1130 (9th Cir. 2015).  “The party seeking to 

compel arbitration bears the burden of proving the existence of an agreement to 

arbitrate by a preponderance of evidence.”  Keebaugh v. Warner Bros. Ent. Inc., 100 

F.4th 1005, 1013 (9th Cir. 2024) (internal citation and quotation marks omitted).  “In 

determining whether a valid arbitration agreement exists, federal courts ‘apply 

ordinary state-law principles that govern the formation of contracts.’”  Nguyen v. 

Barnes & Noble Inc., 763 F.3d 1171, 1175 (9th Cir. 2014) (quoting First Options of 

Chicago, Inc. v. Kaplan, 514 U.S. 938, 944 (1995)).   

Here, the parties agree that the contract issue is governed by the laws of 

Washington.  “Washington follows an objective manifestation test for contract 

formation, looking to the objective acts or manifestations of the parties.”  Wilson 

Court Ltd. P’ship v. Tony Maroni’s, Inc., 952 P.2d 590, 699 (Wash. 1998); see also 

Wilson v. Huuuge, Inc., 944 F.3d 1212, 1219-20 (9th Cir. 2019) (analyzing online 

contract formation under Washington law).  “Thus, if a website offers contractual 
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terms to those who use the site, and a user engages in conduct that manifests her 

acceptance of those terms, an enforceable agreement can be formed.” Berman v. 

Freedom Fin. Network, LLC, 30 F.4th 849, 856 (9th Cir. 2022).  But to “avoid the 

unfairness of enforcing contractual terms that consumers never intended to accept, 

courts confronted with online agreements such as [the one] at issue here have devised 

rules to determine whether meaningful assent has been given.”  Id.  Accordingly, 

where a company cannot show that the consumer had “actual knowledge” of the 

alleged agreement, a company may be able to establish that an enforceable contract 

exists “based on an inquiry notice theory,” but “only if” the company can show: (1) 

that the website provided “reasonably conspicuous notice of the terms to which the 

consumer [would] be bound”; and (2) that the consumer took “some action, such as 

clicking a button or checking a box, that unambiguously manifest[ed] his or her 

assent to those terms.”  Id.   

Because Rugs.com failed to show that the plaintiffs unambiguously 

manifested their assent to the company’s online Terms of Use, we affirm the district 

court order denying its motion to compel arbitration.   

In Berman, we held that a “user’s click of a button can be construed as an 

unambiguous manifestation of assent only if the user is explicitly advised that the 

act of clicking will constitute assent to the terms and conditions of an 

agreement.”  30 F.4th at 857; see also Nguyen, 763 F.3d at 1178-79 (“[W]here a 
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website makes its terms of use available via a conspicuous hyperlink on every page 

of the website but otherwise provides no notice to users nor prompts them to take 

any affirmative action to demonstrate assent, even close proximity of the hyperlink 

to relevant buttons users must click on—without more—is insufficient to give rise 

to constructive notice.”); Godun v. JustAnswer LLC, 135 F.4th 699, 711 (9th Cir. 

2025) (“Even strongly implicit advisement isn’t enough—a webpage must explain 

that certain actions will be understood by the offeror to signal assent to contractual 

terms . . . [a]nd it must identify what, exactly, those actions are.” (emphasis in 

original) (internal citations omitted)). 

Rugs.com’s opening brief argues that the plaintiffs unambiguously manifested 

their assent to the company’s Terms of Use by entering their email address and 

clicking “Join Now.”  This argument, however, ignores that the webpage lacked any 

disclosure that users agreed to its Terms of Use by merely entering an email address 

and clicking “Join Now.”  Without such an advisement, the plaintiffs’ act of entering 

an email address and clicking “Join Now” cannot be construed as assent, no matter 

how prominent or close in proximity Rugs.com argues its “Terms of Use” link was 

in relation to the “Join Now” button the plaintiffs clicked.  Nor can the plaintiffs’ act 

of entering an email address and clicking “Join Now” be construed as assent based 

on the context of the transaction at issue.  See Godun, 135 F.4th at 713 (noting that 

this court’s unambiguous-manifestation-of-assent analysis “does not look to the 
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context of the transaction but relies on the explicit advisement of what actions will 

be taken to signify assent” (emphasis added)).  

Rugs.com in its reply brief takes a different approach, arguing that there was 

an unambiguous manifestation of assent because: (1) Rugs.com made available to 

the plaintiffs a copy of its Terms of Use via a “Terms of Use” link, (2) the 

hyperlinked copy of its Terms of Use advised the plaintiffs that “use” of the 

Rugs.com website constitutes assent to its Terms of Use, and (3) the plaintiffs used 

the website.  But this argument fails because it is a “browserwrap” agreement which 

“[c]ourts consistently decline to enforce.”  See Chabolla, 129 F.4th at 1147.  A 

browsewrap agreement is one that “does not require the user to manifest assent to 

the terms and conditions expressly.”  Nguyen, 763 F.3d at 1176.  Instead, the user 

purportedly “gives his assent simply by using the website.”  Id.  “Thus, by visiting 

the website—something that the user has already done—the user agrees to the Terms 

of Use not listed on the site itself but available only by clicking a hyperlink.”  Id. 

(citation modified).   

  Because Rugs.com failed to show an enforceable agreement to arbitrate 

exists, the district court did not err in denying the company’s motion to compel 

arbitration. 

AFFIRMED. 
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UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 

Information Regarding Judgment and Post-Judgment Proceedings 

Judgment 
• This Court has filed and entered the attached judgment in your case. Fed. R.

App. P. 36. Please note the filed date on the attached decision because all of
the dates described below run from that date, not from the date you receive
this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) 
• The mandate will issue 7 days after the expiration of the time for filing a

petition for rehearing or 7 days from the denial of a petition for rehearing,
unless the Court directs otherwise. To file a motion to stay the mandate, file
it electronically via the appellate electronic filing system or, if you are a pro
se litigant or an attorney with an exemption from the electronic filing
requirement, file one original motion on paper.

Petition for Panel Rehearing and Petition for Rehearing En Banc (Fed. R. 
App. P. 40; 9th Cir. R. 40-1 to 40-4) 

(1) Purpose
A. Panel Rehearing:

• A party should seek panel rehearing only if one or more of the following
grounds exist:
 A material point of fact or law was overlooked in the decision;
 A change in the law occurred after the case was submitted which

appears to have been overlooked by the panel; or
 An apparent conflict with another decision of the Court was not

addressed in the opinion.
• Do not file a petition for panel rehearing merely to reargue the case.

B. Rehearing En Banc
• A party should seek en banc rehearing only if one or more of the

following grounds exist:
 Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or
 The proceeding involves a question of exceptional importance; or
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 The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

(2) Deadlines for Filing:
• A petition for rehearing or rehearing en banc must be filed within 14 days 

after entry of judgment. Fed. R. App. P. 40(d).
• If the United States or an agency or officer thereof is a party in a civil case, 

the time for filing a petition for rehearing is 45 days after entry of judgment. 
Fed. R. App. P. 40(d). The deadlines for seeking reconsideration of a non-
dispositive order are set forth in 9th Cir. R. 27-10(a)(2).

• If the mandate has issued, the petition for rehearing should be accompanied 
by a motion to recall the mandate.

• See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the due 
date).

• An order to publish a previously unpublished memorandum disposition 
extends the time to file a petition for rehearing to 14 days after the date of the 
order of publication or, in all civil cases in which the United States or an 
agency or officer thereof is a party, 45 days after the date of the order of 
publication. 9th Cir. R. 40-4.

(3) Statement of Counsel
• A petition should contain an introduction stating that, in counsel’s judgment, 

one or more of the situations described in the “purpose” section above exist. 
The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
• The petition shall not exceed 15 pages unless it complies with the alternative 

length limitations of 4,200 words or 390 lines of text.
• The petition must be accompanied by a copy of the panel’s decision being 

challenged.
• An answer, when ordered by the Court, shall comply with the same length 

limitations as the petition.
• If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a 

petition for panel rehearing or for rehearing en banc need not comply with 
Fed. R. App. P. 32.
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• The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

• Attorneys must file the petition electronically via the appellate electronic
filing system. No paper copies are required unless the Court orders
otherwise. If you are a pro se litigant or an attorney exempted from using the
appellate ECF system, file one original petition on paper. No additional
paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1) 
• The Bill of Costs must be filed within 14 days after entry of judgment.
• See Form 10 for additional information, available on our website at

www.ca9.uscourts.gov under Forms.

Attorneys Fees 
• Ninth Circuit Rule 39-1 describes the content and due dates for attorneys

fees applications.
• All relevant forms are available on our website at www.ca9.uscourts.gov

under Forms or by telephoning (415) 355-8000.

Petition for a Writ of Certiorari 
• The petition must be filed with the Supreme Court, not this Court. Please

refer to the Rules of the United States Supreme Court at
www.supremecourt.gov.

Counsel Listing in Published Opinions 
• Please check counsel listing on the attached decision.
• If there are any errors in a published opinion, please send a letter in writing

within 10 days to:
 Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan,

MN 55123 (Attn: Maria Evangelista, maria.b.evangelista@tr.com);
 and electronically file a copy of the letter via the appellate

electronic filing system by using the Correspondence filing
category, or if you are an attorney exempted from electronic filing,
mail the Court one copy of the letter.
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UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

Form 10. Bill of Costs 

Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf 

9th Cir. Case Number(s) 

Case Name  
Name of party/parties requesting costs to be taxed: 

I swear under penalty of perjury that the copies for which costs are requested 
were actually and necessarily produced, and that the requested costs were 
actually expended.  

Signature  Date 
(use “s/[typed name]” to sign electronically-filed documents) 

COST TAXABLE REQUESTED  
(each column must be completed) 

DOCUMENTS / FEE PAID No. of 
Copies 

Pages per 
Copy 

Cost per 
Page 

TOTAL 
COST 

Excerpts of Record* $  $  

Principal Brief(s) (Opening Brief; 
Answering Brief; 1st, 2nd , and/or 3rd Brief 
on Cross-Appeal; Intervenor Brief) 

$  $  

Reply Brief / Cross-Appeal Reply Brief $  $  

Supplemental Brief(s) $  $  

Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee / 
Appeal from Bankruptcy Appellate Panel Docket Fee/Appeal from District 
Court filing portion of fee ($5) 

$  

TOTAL: $  

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:
No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10);
TOTAL: 4 x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov 
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